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LAW REVIEW. 

Vol. V. JANUARY, IQO^ No. i 

DEFINITION OF LAW.^ 
1. 

A scientific school of legal thought^ should begin, if possi- 
ble, with a sound, working definition of the term law. The 
current English and American definition, given a hundred 
and forty years ago by Blackstone, runs thus: "Law is a 
rule of civil conduct prescribed by the supreme power in a 
State, commanding what is right and forbidding what is 
wrong.** That this is unsatisfactory has often been de- 
clared, but the definition is still accepted in law schools and 
in text books around the world, and we cannot ignore it. 
That it is dangerous as well as unsound is worth pointing 
out at some length. 

The chief objection is, that the definition as a whole 
naturally suggests, and in connection with Blackstone's 
context and the practice of the time fairly teaches, that the 
sovereign of a people may be external. Its language indeed 
suggests a theocratic original; the definition, especially in 
connection with the discussion accompanying it, reads like 
an attempt to generalize the decalogue, with the substitu- 
tion of the words " prescribed by the supreme power in a 
State *' for '* And God spake all these words ;*' the analogy 
being plain, that the supreme power in a State may be ex- 
ternal to the people, as God is external to His people. And 
now observe the actual language of the context. "The 
general signification of law,*' the author of the Commen- 
taries says, " is that of a ' rule of action * dictated by some 

* The author reserves the right of reprinting. 

^See an article on this subject in the Green Bag for this month. 
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superior being." It is true Blackstone says this in his pre- 
liminary discussion concerning law in general, before he 
has reached the subject of municipal law; but he finds the 
very type of all law in the words just quoted. The only 
difference he makes — and this is the very next sentence — 
between the " general signification of law ** and law ** in the 
more confined sense,'* is that law in this latter sense con- 
sists of rules of human action or conduct. ^ There is no 
suggestion of any difference in regard to the sovereign, on 
the point of externality. Indeed a little further on, where 
Blackstone is considering the " law of nature," he speaks in 
the same terms of all law. In a state of nature " there would 
be no occasion for any other laws than the law of nature 
and the law of God. Neither could any other law possi- 
bly exist; for a law always supposes some superior who is 
to make it," Blackstone's law was an echo of theology — 
theology, too, of the eighteenth century. 

It is true that in the course of his remarks Blackstone 
finds occasion to quote Justinian's precept, "Jus civile est 
quod quisque sibi populus constituit ;" but he is making the 
quotation, not to show that the sovereign must not be ex- 
ternal, but to justify his own use of the term " municipal 
or civil law," as the law governing " districts, communities 
or nations." The whole preliminary discussion is based 
on the proposition that human laws all depend upon the 
divine; and the conclusion is plain, in the absence, in a dis- 
cussion of distinctions, of any suggestion to the contrary, 
that as the Author of the divine laws is external to those 
upon whom such laws are to operate, so the supreme power 
in a State, from which proceed the laws which are to 
operate in civil affairs, is external to the people. It is a 
fact to be noticed that the rule of conduct is prescribed by 
supreme power, not in the State, but ** in a State ;" any State 
satisfies the definition. Plainly, if Blackstone's definition 
was to make any distinction at all, the point that there 
could be no external sovereign in his conception of law was 
important enough to require him to make it clear beyond a 
doubt. 

What the face of the definition and the context tell us, 
the practice of the time so fully exemplifies that one can- 
not be permitted to doubt that the definition was to be 

^ The term municipal law is used in the same sense in this paper. 
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taken as consistent with the practice, or, more likely, as 
based upon it. Blackstone of course knew what was 
going on, at the very time ot his definition, between Great 
Britain and her American colonies ; could there have been 
a better time to repudiate external sovereignty? Black- 
stone gave no sign— his definition was given, it remained 
unchanged. The Commentaries were already famous at 
the time of the American revolution; at home they were 
held an authority as the work of one who had been 
appointed a Justice of the Common Pleas in the year 1770, 
just after the Commentaries were completed. The dispute 
with America was a plain one. Parliament claimed the 
right to make laws for the colonies " in all cases whatso- 
ever;** America held that Parliament was an external 
power touching matters of domestic concern in this coun- 
try, and severed her connection with the mother State. 

The idea and the practice prevailed throughout Europe ; 
everywhere on that side of the Atlantic the conception of 
law, in conformity with theology, included external sov- 
ereignty. The ** social contract " itself had been taken, even 
in England, to support absolute monarchy. Hobbes had 
held that, in virtue of that contract, interpreted by his 
idea of the State as the end and aim ot all things social, the 
people had contracted away their rights in favor of the 
king. All this was object-lesson tor Blackstone, and Black- 
stone was faithful to it. His definition can have but one 
meaning ; it could be accepted by the autocrat of all the 
Russias. 

A remark is proper here. The reason why a sovereign 
who is external is such, is not because his home is beyond 
the sea; it is because he has no authority. ** Lynch law,** 
or the " law '* of a vigilance committee, proceeds from an 
external sovereign. The moment'your external sovereign 
receives rightful authority, that moment he ceases to be 
external. The supreme power of the State is not, under 
English or American law, an external sovereign, it that 
power is justly exercised over a people. * It certainly 

* The question between American " imperialists " and " anti-imperial- 
ists" so called, is simply what constitutes authority beyond the sea. 
Authority conceded, caait quastto. This paper deals only with accepted 
doctrine. Assuming authority, all ag^ee that the sovereign is not exter- 
nal ; on that accepted doctrine the subject of a correct definition of law 
here proceeds. 
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is not external in any objectionable sense as it ordinarily 
exists in a State. Supreme power is but a necessary phase 
of organized society, of which every member is a part. In 
the nature of things the State is only (for the present pur- 
pose) what the word etymologically declares, a standing — 
a standing or holding together of the people; and that 
imports supreme power. It is external in reference only 
to individuals, as power always must be. Blackstone's 
definition would permit the power to be external to the 
whole body of citizens, whereas supreme power should be 
one with them, and nothing more. 

It must further be particularly observed that the objec- 
tion to the external sovereign is, not that he cannot lay 
down law — whatever the courts will enforce is law, because 
it binds — the objection is that his control is dangerous, that 
the law he lays down is a bad kind of law, likely to result 
in disorder and revolt. 

The definition is also unsound, in detail. " Law is a rule 
of civil conduct.'* This statement, taken as a whole, is in- 
definite where one is entitled to call for definite informa- 
tion. One may well expect the definition to tell us on what 
ground the rule of civil conduct is based, but no hint is 
given. The word " rule," too, well enough if understood as 
probably it was intended, needs explanation beyond any it 
receives. Besides meaning regulation, rule naturally sug- 
gests requirement ; and the words ** commanding what is 
right and prohibiting what is wrong " show that that is the 
intended meaning. Now much of the law, taken in a 
straightforward way of stating it — in the only language, it 
may be, in which it is expressed, especially in the case of a 
statute — may not be requirement at all. So taken it may 
simply be a grant of authority for acquiring rights which 
before had no existence except in the State. The legisla- 
ture passes a statute authorizing a town to borrow money, 
to vote on giving bonds for a certain purpose, to become 
incorporated, authorizing the formation of trading corpora- 
tions, or the doing any of a score of things, where no right 
whatever existed before. The word rule, in the sense of 
requirement, is inapplicable to such law, taken only as it is 
stated, that is in its own direct terms. A distinction should 

APR 2 11932 
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have been made, if not for the expert at least for the inex- 
pert ; and Blackstone was writing for the latter. He ought, 
it may fairly be urged, to have told those whom he was 
teaching that, in regard to laws granting authority, the 
word rule was applicable only in a collateral way, to the 
course, to wit, to be pursued in regard to the authority — 
that in its proper sense of requirement, it meant nothing 
more than that the authority is usually subject to condi- 
tions to be complied with, and that as an incident third per- 
sons must respect it. 

One may not unreasonably object, in the next place, to 
the word " prescribed '* — ** a rule of civil conduct prescribed 
by the supreme power.'' By making that word part of 
his definition, Blackstone makes it necessary to the same ; 
if there could be any doubt, the fact is made clear by what 
follows. Blackstone says that, in using this term, he means 
that the rule must be " notified." " A bare resolution," he 
declares, will not be enough. ** It is requisite that this reso- 
lution be notified to the people who are to obey it." 

Is it necessary to the existence of a law that it be ** noti- 
fied to the people"? If it is, then the American colonies 
had very little law. At that time legislation was printed 
but fitfully, and then only in part ; and the decisions of the 
courts were never published at all, or published only of 
some case calculated to create public excitement, an un- 
usual thing. Are the people of our territories, where the 
law, at any rate the judicial law, is seldom published— are 
they without law? And what is to be said of the people 
of our smaller States, like Rhode Island and Delaware, 
where the decisions are published only at intervals of sev- 
eral years— only when the accumulation is enough to make 
a respectable volume? Are these decisions meantime of 
no general force ? Even in the large and populous States, 
where statutes and decisions are published at very short 
intervals, there is much law that is not ** prescribed." 

What statute or decision ever prescribed that no one 
may take another's property without permission? The fact 
that there is a law covering the case is indeed plain ; but 
that is not because it has been prescribed in any law book 
or other publication. To prescribe indeed means more 
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than to give requisite notice ; even of that meaning it is 
barely patient. More properly it signifies to set down in 
direct terms, with fixed bounds. To leave a matter to in- 
ference is not to prescribe it. And then if it be said, as 
Blackstone seems to say, that much of the law not pre- 
scribed in law books is divine law, " prescribed in revela- 
tion," it must be replied that even in regard to that part, the 
law has not been " prescribed by the supreme power in a 
State;" though it must be admitted that where the sov- 
ereign is external to the people the rule must be prescribed, 
for it is not that people's own ** rule of conduct." 

But in a larger and more important sense the word 
creates a false impression of the making of what is known 
as common law. Common law is not laid down with fixed 
bounds; it is peculiarly a reflection of times and conditions 
of society, a little tardy, but following on and changing 
more or less accordingly. The times may, it is true, be a 
long dead level, untouched by serious social change ; they 
may be as they were in Blackstone 's day and for genera- 
tions before. On the other hand they may be as they were 
in the first half of the 19th century ; they may be as they 
have been since our Civil War ; they may be as they are 
to-day, fairly revolutionary. Whatever the condition of 
society, the common law will seldom have sharply drawn 
lines. Even its most definite rules are almost certain to 
have a penumbra— a penumbra which may spread back 
towards the rule itself until the whole field becomes indis- 
tinct ; to be lighted up again perhaps by a new rule, with a 
new penumbra, subject to the same process. Examples 
come ready to hand even from comparatively stagnant 
times. There is Chancellor Kent's famous rule in Bay v. 
Coddington,! in regard to value. The penumbra, not no- 
ticed perhaps at first, was there ; and how steadily it spread 
backwards ! The rule itself was gradually becoming indis- 
tinct : to find it required an expert, until at last it was to 
be set aside altogether for doctrine which Chancellor 
Kent had utterly repudiated. The last touch was indeed 
given by statute ; but many a case of the kind has been 
finished by the courts. There is Chief Justice Shaw's fellow- 
servant rule.* The penumbra was present ; and now, what 

^(1821) 5 Johns. Ch. 54. 

' Farwcll v, Boston and W. Corp. (Mass. 1842) 4 Met. 49. 



Digitized by 



Google 



DEFINITION OF LAW. 7 

with statute and judge-made law, in the social changes which 
have taken place, the whole sky is darkened. There was 
again the older rule that false representation, even scienter, 
could not be a defence to contract. That seemed to be as 
hard and fast a rule as could be laid down; but even that rule, 
or perhaps I ought to say, that rule especially, had its penum- 
bra, a veil spreading over from equity ; and then finally 
common law judges replaced the rule with a better, the one 
they had refused to admit. Conversely, even the age-long 
darkness of savage rules in the criminal law has a lighter 
edge ; the light trochee trips to the sombre spondee ; there 
is mocking of Tyburn* in wager of battle,* and the sky 
begins to clear. 

Blackstone's word " prescribed," taken as words of defi- 
nition should be taken, in its natural sense, would deny this 
common quality of judicial law. A definition of law need 
not declare that laws have a borderland in chiaroscuro, 
but definition should not contradict the fact. You may de- 
fine the sun without saying that that fiery planet is apt to 
make it hot for men in midsummer, but you must not use a 
word which would seem to say that it cools the air. 

Finally, to speak of law as consisting of rules prescribed 
by supreme power is to convey a wholly erroneous idea. 
The chief rules of the law are not ** prescribed" in any 
sense ; they exists as will be seen later, as part of the very 
existence of the State itself. 

•* Commanding " and " prohibiting " are words out of 
place. There are few such words in our law; the most 
that can be said is that constitutions and statutes make use 
of them more or less; judicial law seldom if ever does. 
Certain legal precepts, such as mandamus and injunction, 
run indeed in words of command or prohibition; but a 
precept or a writ is not a law — it is only a direction made 
according to law. The law is general, the precept partic- 
ular. Even if such instruments were laws, the fact would 
not justify the use of the words in question, for precepts of 
the kind are applicable to but few cases ; . they would make 
only a small part of the law. So in general of the decisions 
of the courts; taken singly, these are not properly speak- 

^ Tyburn gallows. 

*The last case was Ashford v, Thornton (1818) i Bam. & Ad. 405. 
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ing law, they are merely according to law. They are par- 
ticular, applicable to A and B, parties to a suit, while the 
law is general. The law may of course be seen in a de- 
cision ; it may be stated in terms in it ; but the decision,, 
whatever its form, whether of command, prohibition or 
anything else, simply falls within the law. 

If it be said that the criticism is only one of words, — 
that the law must be obeyed or unpleasant things may fol- 
low, and that therefore, in effect, the law does command 
and prohibit, the answer in the first place is, that for be- 
ginners the words are misleading, and in the second place 
that the statement at best is true only of portions of the 
law. In the case of laws conferring authority, as we have 
already seen, it is only in the course to be pursued in 
regard to the exercise of the authority that any command 
or prohibition can be said to be made. Surely the authority 
itself is given by law, though where it is confined to par- 
ticular persons others may be said in some remote sense to 
be prohibited from interfering. The point is, that the law 
says that the town or the railway or other body w^jdothe 
thing authorized ; enough for the criticism that the town 
or other person has an authority, without being " com- 
manded '* to do what otherwise would be unlawful. 

More than all this, Blackstone's definition makes the 
word ** command " suitable even to permission and so com- 
pels it to commit suicide ; for he says that law " commands 
what is right," and according to his own explanation of the 
word, as will presently appear, whatever the sovereign de- 
clares is ** right ** — not morally but legally. A man is com- 
manded to do what he may do or not, as he pleases I 
Plainly, Blackstone overlooked one part of the law. 

The words ** right*' and ** wrong'* required Blackstone 
himself to justify them. In their natural sense when taken 
together as in the definition, and in connection with the 
words " command *' and ** prohibit," they import things 
right or wrong in themselves, right or wrong in plain morals^ 
But that is the very sense in which, as Blackstone explains^ 
they are not to be taken. In that sense the words fall, not 
under municipal but under divine law ; rights ** which God 
and nature have established * * * need not the aid of 
human laws to be more effectively invested in every man 
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than they are/* " So that, upon the whole/' he goes on to 
say, " the declaratory part," by which he means the deter- 
mining part, " of the municipal law has no force or opera- 
tion at all with regard to actions that are naturally and 
intrinsically right or wrong." 

And now, having emptied the words of their natural 
meaning, Blackstone finds himself compelled to empty them 
of all meaning, or at least of all value for the purpose of a 
definition ; for he says that as the words are not to be under- 
stood as referring to what is intrinsically right or wrong, 
their meaning must be found in the declarations of the 
sovereign. Things are, within the purport of the defini- 
tion, "right or wrong, just or unjust, duties or misde- 
meanors, according as the municipal legislator sees proper 
for promoting the welfare of society," etc. In other words, 
search out the innumerable decisions and precedents, add 
to them the multitude of statutes, make sure that you 
understand every one, and then you know the meaning of 
"right " and ** wrong" as those words are used in the defi- 
nition ! 

Blackstone*s definition must be set aside. 

II. 

Is it possible in the interest of the Law School,^ to find 
a trustworthy and useful definition of law, as law is now 
known in English speaking lands? After Blackstone will it 
be presumptuous to try? The examination of the famous 
definition may have helped the way. We have seen that 
certain things should be rejected, and we have seen some 
things which should replace what is to be rejected. This 
cannot be reckoned as anything short of gain. The facts 
may be recounted : 

I. A definition of a safe system of law should not 
suggest that the sovereign may be external. 2. The ex- 
pression "rule of civil conduct '' is indefinite, and "rule" 
should be explained. 3. The word " prescribed " is unsatis- 
factory, whether in the sense that law must be "notified to 
the people,*' or that it is to be set down in fixed terms ; it is 

^It is not to be expected that the courts will adopt a definition of the 
term, nor is it desirable that they should. 
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enough, so far as any requirement of notice is concerned, 
that the law proceeds from the people ; instead of being set 
down in fixed terms, it is a product of times and con- 
ditions, changing in light and shade accordingly; and 
further, instead of being prescribed, it is part of the very 
life of the State. 4. The definition should not declare that 
law consists in commands and prohibitions. 5. It should 
not tell us that law is predicated of right and wrong as 
shown in the declarations of the sovereign. 

It is proper however to state, that definition of a com- 
prehensive term like law need not exclude things not 
intended to be covered by it ; enough that it does not 
suggest them as within it. Such a definition is to be taken as 
including only what it affirms or fairly implies, taken in con- 
nection with any remarks accompanying it and relevant 
external facts. It is still more important to observe that no 
definition of the term municipal law can be trustworthy 
and useful which puts the term in a straight-jacket of hard 
and fast lines and specific dimensions. It would be 
** perilous *' indeed to put any such definition to use in the 
administration of justice. There are great indeterminate 
forces in relation to law, and it should be part of a trust- 
worthy and useful definition of the term to find the place 
for the play of them and make allowance accordingly ; and 
that too in some larger sense than the play of mere light 
and shade. A correct analysis of the typical phenomena of 
law — a grip on things as they are— should lead to the de- 
sired result. 

The first thing to be said is, that one must be careful not 
to be misled by figures of speech. We constantly use the 
term law figuratively, and properly enough ; but in the 
present inquiry we must be on our guard against taking 
figure for fact. We say that the law authorizes or does 
not authorize one to do so-and-so, as though the law had 
personality; what we mean is that it is lawful or unlawful 
to do the thing. We say that the law deals with a question 
in such-and-such a way ; what we mean is that the courts 
deal with it in that way. We speak of setting the law in 
motion ; what in reality we set in motion is the machinery 
of justice, the courts. We may speak of law as the ''life" 
or " life-blood " of the State ; the figure carries a certain true 
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idea. But while language of the kind is picturesque and 
inevitable with men of imagination, it must not be taken to 
imply that law is a distinct entity and cause of things. 
Law is only another word for the very things, it may 
be, which in figurative language it is put as creating. 
Law does not, for instance, create relations of right and 
duty, though language sometimes seems to say that it does ; 
law does not even make the relations binding, in any sense 
of a force distinct from those relations. The relations are 
necessarily binding in any organized political society ; and 
that, so far, is municipal law. Relations of right and duty 
— a subject to be dwelt upon later— find their binding energy 
in the very life of the State ; such binding energy is part 
and parcel of that life — the most essential part of it, not a 
product but a part o( it. So it is that these relations go to 
make municipal law. What then is meant by municipal 
law must be found, not by supposing that law is something 
standing apart, but by considering the elements which go 
to make it up.^ 

In the examination of Blackstones*s definition we noticed 
two phases of law, in the first of which the law appears in 
the form of requirement, in the second, of grant of authority. 
Now requirement imports right and duty in corresponding 
relation ; duty being the term evolved in recent times from 
the idea of requirement or Blackstone*s " command " and 
*^ prohibition." A has a right of possession in land ; B and 
all others are required to respect that right, that is they are 
under a duty to A to respect it ; and so there exists a rela- 
tion of right and duty between A and other persons. A, 
again, has a right of contract against B ; B must perform 
his contract, that is, he is under a duty to A to respect A's 
right ; and so there exists a relation of right and duty be- 
tween the two. Or we may equally well say, as before, of 
both cases, that a corresponding relation exists between the 
right of A and the duty of B, or of B and all others. 

This is the great field of law ; it is evidently what was 
in Blackstone*s mind in framing his definition ; it is what 
usually is in the mind of a lawyer in our day when he thinks 
of law. 

*In an organized State, right, duty and law are coeval and coexistent, 
if what is said in the text is true ; but of the three right alone is a true 
final cause. 
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What then is law in the sense, first, o( the foregoing re- 
marks in regard to relations of right and duty ? The ele- 
ments of the subject are now clear; they are right, duty 
and a relation between the two. A clear understanding of 
these terms should bring us to the point which we have 
been so long aiming at, and furnish language of definition 
which shall present the theory on iRFhich the law is con- 
structed. 

What is meant by right in the sense in which the term 
is used in the law; that is, what is meant by legal right? 
Apart from ** natural " fundamendal rights, such as the right 
to live, and rights in all their elements^strictly defined and not 
in dispute, — and this puts aside a large body of rights— the 
answer to the question is, whatever the judge, in his final 
word concerning a cause before him,. decides. As a matter 
of fact most cases in the higher, especially in the highest^ 
courts are cases in which the judges must decide the question 
of right. Social changes alone make this inevitable ; no man 
can know the legal effect until the court of last resort makes 
answer. Such indeed is the complexity of human affairs 
that even natural rights and rights strictly defined may be 
drawn in issue so as to raise a question which must wait 
upon the decision of the judge in regard to the law of it. 

But it is important to know what governs the decision 
of the judge. He is not permitted to decide a case arbi- 
trarily ; what then does in fact and legal theory influence 
and determine his decision in regard to the particular right ? 
What indeed is the sum total of influences determining his 
decision ? For some of these influences, it is clear, may be 
quite personal, or sub-legal, such as the judge's own views 
of political economy, politics, ethics, or whatever else of the 
kind the case may suggest. Allowance must always be 
made accordingly. Bearing this fact in mind, the answer 
to the question what determines, or is assumed to deter- 
mine, the judge in deciding the point of right is found in a 
general conception, which may be put thus : — 

Right, as the term is understood in municipal law, that 
is as the courts profess and appear to take it in the decision 
of causes, is based on the idea that men should be free to 
live and carry out their reasonable purposes in any reason- 
able way they will, or shortly, on the idea of freedom to do 
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whatever is reasonable. This in reality is nothing but the 
widest and most fundamental expression of an actual right, 
a right which every one has. It includes therefore those 
** natural, fundamental rights " and " rights strictly defined," 
above mentioned, which judges do not pass upon in the way 
of determining what constitutes the right. On the idea of 
freedom to do whatever is reasonable rests, in theory, the 
whole law of rights, natural, judicial and legislative. 

All particular rights are founded upon this general con- 
ception, as well those in which a man has by his own 
volition limited his freedom, for instance by contract, as 
those in which he has not done so, as in the case of a roan's 
rights against all the world. It matters not then, for the 
purpose of this inquiry, that particular relations may limit 
freedom ; enough still that the general idea on which right 
is based embraces the particular one in which one's freedom 
may be cut down. 

The State as well as individuals and bodies of men of 
course has rights, and in the same sense as in the case of 
individuals. On the part of the State, right, in the broad 
sense, is based upon the freedom of the State to live and 
carry out reasonable purposes in any reasonable way, 
whether by legislating for the welfare of the people, as in 
granting authorities, by entering into contracts, or gener- 
ally by acting or abstaining, having regard of course to the 
rights of those who may be aflfected. And within the same 
general conception of right, the State, like an individual, 
may limit its own freedom of action by contract or in other 
ways. 

Legal right accordingly enters into the definition of both 
laws of requirement and laws granting authority ; legal right 
is freedom to do whatever is reasonable, under either of 
these heads. 

Acting upon a right is in most eases a matter of free- 
dom ; to say that an individual, a corporation or the State, 
has a right to do anything reasonable is, by plain impli- 
cation, to say that the individual, corporation or State may 
abstain from acting upon the right. It is enough therefore 
to speak of rights to act ; the rest is implied. There may 
be exceptions; for instance, of the right to live what shall 
be said ? One may venture one's life — may lay it down for 
country; ** perad venture a man may lay down his life for 



Digitized by 



Google 



14 COLUMBIA LAW REVIEW. 

his friend." In America a man may take his own life; but 
may he make an attempt upon it and fail? The answer is 
not everywhere the same — the right might well be denied. 
It is at least doubtful in most of our States whether the 
right to live may be abandoned at will by attempting self- 
destruction. There is perhaps something more than an 
abandonment of a right in such a case ; and so of other ex- 
ceptions. 

Again, in the idea of right as founded on freedom of 
action in the purposes of life, there is found place, in a 
definition of law of which that conception forms a part, for 
the play of light and shade already spoken of as a general 
manifestation of law ; or rather, a definition of law founded 
upon that idea inevitably imports the play of light and 
shade throughout the subject, in all its modes of adaptation 
to life. 

What is meant by " reasonable purposes,'* ** reasonable 
ways,'' and the *• welfare of the State," must, as the words 
themselves fairly imply, be left open— probably the mean- 
ing will always remain open— and, so far, the meaning of 
right, and hence of law, must be left indeterminate. And 
indeed rightly, for here is the great place for the " play of 
forces '' before alluded to. At the same time it is conceived 
that some gain has been made in pointing out the basis on 
which the law in actual operation appears to rest; that 
should indicate, as has already been intimated, on what its 
lines of extension should be expected to fall. But it should 
be clearly understood that what the courts finally decide 
must be accepted as " reasonable '' or as required by the 
" welfare of the State,*' as the case may be ; any other view 
would make the law a speculative matter, a thing in the 
air, rather than an actual influence in the affairs of men. 
The law on which the decision is based may be unsatisfac- 
tory, but men cannot safely disregard it. If it is unsatis- 
factory, the legislature may correct it. And the same is to 
be said of legislation; an act of the legislature cannot be 
treated as unreasonable except for the purpose of repeal- 
ing or amending it. Such is the course of things in actual 
life, and that is what this paper is dealing with.* 

* In another paper reforms of the law will be under consideration, — 
•• A Scientific School of Legal Thought." The Green Bag. January, 1905. 
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So much for right. Duty is only the complement of 
right in ordinary cases. What this signifies we have al- 
ready seen ; the right of one person ought to be respected 
by others. A has a right of property or a right by con- 
tract ; it is B's duty to respect that right, the right is in 
one person, the duty in another, and the two, the right and 
the duty, relate to the same thing and to each other. And 
this is as true of the State as of individuals. The State has 
rights in rem and in personam^ and individuals owe a cor- 
responding duty to the State to respect those rights ; and 
conversely individuals have rights against the State which 
the State, except as safety may dictate, is in duty bound to 
respect. 

But there is another aspect of the subject; right and 
duty may be united in the same person, in the case of the 
State. This is due to the necessity for remedial law ; the 
State has the right, and it is the duty of the State, to pro- 
tect its citizens from injustice. It has the right in virtue of 
its own interest and welfare ; it has the duty in virtue of 
the interest and welfare of its citizens. If however the 
State has such a right — that is a right the complementary 
duty whereof is also in the State — so has every citizen a 
right against the State to call for protection in time of 
need, and it is therefore the duty of the State to regard 
that right; so that after all, right and duty are separated 
in different persons here as in other cases. ^ 

Before passing to the third element of law, the relation 
between right and duty, it is proper to notice that both 
right and duty are particular; they pertain only to the 
persons who are concerned with them, the particular per- 
son having the right, the particular person owing the duty 
(though this latter, as we have seen, may be each particular 
person in the State). It is clear therefore from this point 
of view, as well as from the considerations heretofore pre- 
sented, that neither right nor duty alone can be law. Law 
is general. 

We have found it necessary already to say something in 
regard to the relation between right and duty ; in taking 

^ Of course every one has both rights and duties at once, but these are 
not complementary ; they do not relate to the same thing— there is no re- 
lation between them. 
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these terms out of the category of abstract things and fixing 
thena in individuals and in the State, we have seen that the 
two relate to the same thing and ordinarily are separated 
between two persons. That makes a necessary relation 
between right and duty, or what is the same thing, between 
the persons concerned with the same. A has rights against 
B ; B owes corresponding duties to A. There is a relation 
of right and duty between the two persons. 

Collateral as well as direct relations of right and duty 
may exist; indeed collateral relations of the kind arise 
almost inevitably from the direct ones. The illustration 
already used more than once again serves the purpose. A 
and B are in relations of contract ; those relations are 
direct. But each of the parties has rights against third 
persons in virtue of the contract ; others may not interrupt 
the performance of the contract, except as interruption 
may be the result of acting reasonably upon their own 
rights. Here the relations are collateral. 

But the same relations might exist between half-a-dozen 
persons cast in shipwreck upon an unknown desert island. 
The relations between such persons, though naturally legal, 
could only be voluntary; each might refuse to be bound. ^ 
In a State however the relations become binding in the 
very nature of things. It is part of the very life of the 
State, as we have seen, that complementary relations of 
right and duty as already described, that is in matters 
" temporal," should be binding ; the State would fall to 
pieces if it were not so. Relations naturally legal become 
binding in virtue of the very existence of the State. And 
so we have law. 

The result is, that municipal law, in the sense of require- 
ment, signifies the existence of binding relations, direct 
and collateral, of right and duty, between men or between 
the State and men, arising in virtue of freedom to do what- 
ever is reasonable. 

What is meant, secondly, by law in the sense of grant of 
authority ? In such cases it must be observed that there is, 

* The case of voluntary society, such as a debating club, which comes 
readilv to mind, is not a true example, for the relations of the members are 
not of legal right and duty, except in regard to matters, if any, of prop- 
erty or contract. Jn their very nature the relations (with the exception 
named) are only moral and of imperfect obligation. 
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so far as the law itself is concerned, no such relation of 
right and duty as that just considered. Apart from the 
duty to conform to the conditions of the grant, which is 
only a matter of accepting the same, the only duty arising 
is the collateral one, that others shall not improperly inter- 
fere with the acceptance. The law granting the authority 
is itself only an ojfer of rights; until the ofTer is accepted 
there is nothing at all, or nothing but an offer; there can 
be no relation of right and duty. And even after the offer 
has been accepted there may be no direct duty, for the 
right may still be inchoate ; something may remain to be 
done under the right in order to create any relation, other 
than the collateral one, between the one having the right 
and third persons, in other words to bring into existence 
the other factor duty. A town, for instance, has legislative 
authority to issue bonds for a certain purpose ; the town 
accepts the grant and proceeds to have the bonds executed, 
but until the bonds are issued, or until some one becomes 
entitled to require the issuance of them, no duty can arise 
further than what may have been incidental to preparing 
the bonds. Laws of this kind are always legislative. Judi- 
cial grant of authority is not law ; judicial decrees being 
made inter partes only, lack, as we have seen, an essential 
element of law, generality. Judicial grant of authority is 
simply authority granted in virtue of power conferred by 
the State. The power may be conferred by law — authority 
exercised under the power is another thing; it is only 
according to law. 

A certain phase of judicial law may at first appear to 
belong to this head. Judicial law permits a man to inflict 
harm upon another whenever it may reasonably be neces- 
sary or may reasonably be supposed to be necessary to do 
so. One is permitted, for example, to make false accusa- 
tion of another on certain occasions, as in the reasonable 
protection of one's rights ; judicial law permits a man to 
bring suit against another upon an unfounded claim, subject 
only to the payment of costs ; and so of other cases. But 
permission or ** privilege " in such cases is not grant of 
authority. What is more, these are cases of the relation of 
right and duty, thie right being original and not arising 
from any grant of authority ; the person who does the harm 
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owes to the one who suffers, the duty not to infringe the 
latter's right to exemption from needless disturbance. 
Such cases therefore belong to the law of requirement. 
And this is true though the permission itself is not a right 
in the sense that it can be made the ground of an action, or 
the subject of a complementary duty — the person against 
whom the permission exists owing no duty to the other 
arising from the permission. The person owing duty is the 
person having permission ; but that is enough to determine 
the place of permission. 

Indeed judicial law always appears to be founded upon 
existing rights and permissions, as distinguished from 
rights and permissions arising under grant of authority, and 
so always to involve relations of right and duty, the sub- 
ject of Blackstone's definition. Legislative law may of 
course be, and usually is, of the same nature. 

Law in the form of grant of authority therefore signifies 
legislative authority, under which binding relations, direct 
and collateral, of right and duty, may be created, in virtue 
of the freedom of the State to carry on reasonable purposes 
in reasonable ways. 

It remains to unite the two branches of the definition. 
This might be done perhaps by seeking out and applying 
some common term which would include both ; but the re- 
sult would be apt to be a loss of distinctness and so of prac- 
tical usefulness in the definition. It is not worth while to 
work out a definition for the mere sake of it. A definition 
should in a few words give information of the properties of 
the thing defined, and so be helpful to those who may have 
occasion to turn to it. No attempt then will be made to 
find a common denominator ; the two definitions will simply 
be joined together. Accordingly the following may be put 
as the general definition : 

Municipal law signifies the existence of binding rela- 
tions, direct and collateral, of right and duty, between men 
or between the State and men ; or legislative grant of 
authority under which such relations may be created ; each 
in virtue of freedom to do whatever is reasonable. 

Breach of duty in what may now be called original law 
gives rise to remedial law, creating, where the breach of 
duty is between individuals, that is in civil cases, a new 
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right of compensation, and where the breach of duty is be- 
tween the State and individuals, that is in criminal cases, a 
new right, not only in the interest of the State but also in 
the interest of every member of the State, to have punish- 
ment inflicted, subject to pardon. And so there arises a 
new set of relations requiring a new definition, which may 
be put as follows : 

Remedial law signifies the existence of relations of right 
and duty between the Slate and the members of the same, 
in consequence of a breach of duty, binding the State to en- 
force compensation in civil and punishment, subject to par- 
d on, in criminal cases. 

Procedure, it may be added, signifies the means pro- 
vided by the State for enforcing the law, original and 
remedial. 

Melville M. Bigelow. 



Digitized by 



Google 






?. 



b 



THE DECADENCE OF EQUITY.^ C^ 



It may surprise at first thought in this era of liberal l^ w, 
when the equity dockets of our courts are overloaded and 
some even think we are in danger of being governed by 
courts of equity, that any one should assert there is such a 
phenomenon as the decadence of equity. But we all see 
and know that the separate system of equity has been for a 
long time on the decline, and so much of the substance of 
law has always been wrapped up in procedure that we 
should be justified in anticipating grave effects. My pur- 
pose is to show that these effects have accrued and are 
accruing, and that the decadence of equity as a system is 
involving the decadence of a substantial element in our 

legal institutions. 

Everywhere we find two antagonistic ideas at work in 
the administration of justice — thejtechnical and the discre- 
tionary. These might almost be called the legal and the anti- 
legai ; with entire accuracy we may term them the legal 
and the pre-legal. For it we bear in mind that the object 
vof law is the administratiQA. of justice, we see that that 
oSject may be accomplished, and often is, without law. 
Whether or not we agree with Markby that the judicial 
enunciation of a new rule and its application to a case 
€x post facto is of that character,* in archaic communities, 
past and present, justice without law is the normal type. 
Before the law, we have justice without law ; and after the 
law and during the evolution of law we still have it under 
the name of discretion, or natural justice, or equity and 
good conscience, as an anti-legal element. Without en- 
tangling ourselves in the discussion as to the definition of 
law, we may say that laws are general rules recognized or 
enforced in the administration* of justice.* But the very 
fact that laws are general rules, based on abstraction and 
the disregard ofthe vaTlat)le and less material elements in 
affairs, ms^es them mechanical in their operation. A 
mechanism is bound in nature to act mechanically, and not 
accorijihg to the requirements of a particular case. Com- 

' Read before the third annual meeting of the Nebraska State Bar Asso- 
ciation. 

* Elements of Law, f i6. 

' Salmond, First Principles of Jurisprudence, ^^, Cf. Gray, 6 Harv. Law 
Rev. 24, Pollock and Maitland, Hist. Engl. Law. Vol. i, p. 25. ^ 
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mon experience teaches us that, while laws tend to preserve I / 
andgrodufifi what is just and right in common pistimatioa, 
** cases occur in which, owing to its necessary mechanical 
operation, the moral law is violated and broken by the 
positive law." 1 As Salmond puts it,* "We can never be 
sure in applying a general rule to a particular case, the 
eliminated elements may not be material; and if, perad- 
venture, they are material, and we apply the general rule 
without regard to them, we fall into error. This is the/ 
great objection to the substitution of law for judicial dis-1 
cretion. The more general the rule, the greater is the ' 
tendency to^rrofT But, on the other hand, the more 
guarded, qualified, and restricted the rule, the greater its 
complexity and the difficulties of its applic ation. ** Between 
these difficulties, we seek to steer a^t^iaHlecoursb^; but all 
the circumstances of modern life draw us to the stricfly 
legal side, and the ju3ge^ bound hand and foot by a code 
and the maxim tha t that law is best which Jeayesjeast .to/ 
tfir^discretfon of. .the judge^.U-Qur. natural .gQ9jj,aQt the/ 
oriental cadi administejing justice at^ the city gate by the! 
light^of nature tempered by the state of his digestion fori 
the time" Being. Although the researches of Sir Henryl 
Maine ^ have shown us that equity is a stage in the growth 
of law whereby it is expanded and liberalized after the 
period of fossilization, as it were, that inevitably follows 
primitive struggles toward certainty and definite statement^ 
we must not forget that it is also a necessary reaction in 
certain periods of growth towards justice without law. 
Clark tells us that " reasonable modification of existing law " 
is the fundamental idfea of equity,* and discretionary inter- 
ference with the operation of general rules in order to do 
justice in particular cases was obviously the original theory.* 

^ Paulsen, Ethics (Thilly's Tr.), 629. 

* First Principles of Jurisprudence, 92. 

' Ancient Law, ch. 2. 

^ Practical Jurisprudence, pt. 2, cb. 1 5. 

^Doctor and Student, pt. i, ch. 16, 45. Spence, Hist. Eq. Jur. Ct. Ch., 
bk.2, ch. I. Where there is no separate system of eauity. there may be, 
nevertheless, a doctrine of permissible relaxation of rules with reference to 
the requirements of individual cases under certain circumstances. Ahrens, 
Cours de Droit Naturel (8 Ed.), Vol. i, p. 177. Lasson, Rechtsphilosophie, 
pp. 238-39. This is often treated as a mere matter of interpretation, since 
the principle is concerned with the application of the rules only. Grotius, 
II, 16, 26. Trendelenburg, Naturrecbt, f 83. 
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Indeed, we may refer its origin to the exercise of that same 
power of dispensing with the law in particular cases for 
particular reasons that afterwards brought about the down- 
fall of the Stuarts. Equ ity, t hen, s tarted a s a reaction 
t owards ju stice without j^yr^ and m its development 
became a system wherein the element of judicial discretion 
was given greater play, and the circumstances of particular 
cases were more attended to than the fixety of legal rules 
would permit. But as soon as it began to be a system, for 
the reasons already indicated, the scope of discredon began 
to narjow. A good view of this process may be had by 
comparing the results reached by various writers who have 
essayed to define equity, all of whom are in a measure 
right, for they have merely seized on different stages as 
the bases of their definitions. Mame's definition of equity 
has been criticised in so far as it refers to " a body of rules " 
on the ground that '' the true and original distinction be- 
tween law and equity is one, not between two conflicting ' 
bodies of rules, but between a system of judicial adminis- > 
tration based on fixed rules and a competing system gov- y 
erned solely by judicial discretion." * But Maine's defini- 
tion simply errs in being too exclusively a definition of 
developed equity. If we take Clark's statement that 
equity is "the judicial modifi cation or supplementipg of 
existing rules of law by reference to current morality,' *• 
follow It by Maine's statement thai ii Is a ** bo^ oi rules, 
existing by the side of the existing civil law and claiming 
incidentally to supersede the civil law in virtue of a 
superior sanctity inherent in those principles," * and add 
that it becomes a fixed body of rules admitting of some- 
what greater freedom of judicial action, for historical 
reasons administered in certain fashions and for certain 
cases only, we shall have traced fairly well the steps in the 
evolution from the original equity to the modern system. 
And through it all, under one name or another, we shall see 
the idea of wider discretion, greater freedom of application, 
more elasticity in view of particular cases, or, to quo'fe once 
more from Clark, of " reasonable view of the circumstances 

* Salmond, First Principles of Jurisp., p. 93. ^ Salmond, U c. 
' Practical Jurisprudence, 1. c. * Anc. Law, p. 27. 
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of the case/'i In truth, Blackstone was not all in error, 
much as our modern text writers differ with him, when he 
gave equity the Grotian definition of "the correction of 
that wherein the law (by reason of its universality) is de- 
ficient."* ^ 

But when we have come to a system of judicial discre- 
tion, we are back very near to our starting point. The 
reaction toward justice without law has long spent itself, 
and the powerful forces that make for law have drawn the , 
pendulum back. The anti-legal element has come to be a 
minimum once more , "and the work "of libefaTizaIiori"being 
accomplished, the system whereby it was brought about 
remains merely as an accident of judicial administration, 
requiring men for historical reasons to seek relief here 
rather than there, or in this way rather than that, without 
sensibly affecting the substance of the rules applied. So 
that while, despite the analysis of Austin^ and the historical 
investigations of Maine, there are still those who think 
*• the fundamental distinction between law and equity " is 
" aseternaFas the difference between rights in rem and 
righ1:s in personam^* V\\^ growing oplillOli amo ng jurists is 
probably expressed by Judge Dillon when he says : ** The 
separation of what we call equity from law was originally 
accidental, or at any rate was unnecessary ; and the devel- 
opment of an* independent system of equitable rights and 
remedies is anomalous and rests upon no principle. The 
continued existence of these two sets of right s and reme^" 
dies is not only unnecessa ry, but its inevi t able effect is to J 
produce confusion and conflict. The existing diversity of 
'rights and' remedies must HTsappear and be replaced by a 
uniform system of rights as well as remedies.*'* We can 
not well doubt that the needs of the future will bring this 
about. And yet, so far as such an event involves, as I shall 
endeavor to show that it will, the undue elimination of the 
element of judicial discretion, the result can not be perma- 
nent. The conflict between the two ideas, justice according 

^Practical Jurisprudence, p. 246. Bentham has called attention to the 
essentially arbitrary element involved in these ideas. Prin. Morals and 
Legislation, p. 17, n. i. 

'Bl. Comm. Vol. i, p. 61. * Jurisp., lect 36. 

* 4 Harv. Law Rev., pages 394-95. 

* Dillon, Laws and Jurisp. Eng. and Am., p. 386. 
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to law and justice without law, will not dow n. To the 
extent that equity represents the latter idea; J)ean A^ ^ is 
perfectly right in calling i t^ fundamental *' a nd ^'etefnal.'" 
It was remarked long ago that law and equity are in con- 
tinual progression, that '' a part of what is now strict law 
was formerly considered as equity ; and the equitable deci- 
sions of this age will unavoidably be ranked under the strict 
law of the next.'*^ But in becoming law a prin ciple o f 
e quity loses its q uality of elasticity^ Hence we may look,, 
not unreasonably, tor an action and reaction from law to 
equity behind this progression. To quote from Amos^ 
" The alternative appearances of law and of equity as the 
mutual checks and corrections of one another are lasting 
and not transitory phenomena. However severely and 
peremptorily equity, and all the arbitrary judicial power 
implied in its exercise at particular epochs, may be con- 
trolled and discredited, there is reason to think its resur- 
rection must constantly be waited for. So soon as a sys- 
tem of law becomes reduced to completeness of outward 
form, it has a natural tendency to crystallize into a rigidity 
unsuited to the free applications which the actual circum- 
stances of human life demand. The invariable reaction 
against this stage is manifested in a progressive extension^ 
modification, or complete suspension of the strict legal rule 
into which the once equitable principle has gradually been 
contracted."* We are dealing, however, with the present 
and immediate future. Although we may believe, on what- 
ever grounds, in a resurrection of equity in the remote 
future, the present is a period^qMaw. CommerciaPand 
industrial dev elopm ent, as Montesquieu saw in his day,* 
make for certainty. The comm ercial world demands rules. 
No man makes large investments trusting to uniform exer- 
cise of discretion. It ^nay be that the judge's decision " will 
be governed by *the social standard of justice,' but the 
essential point is that no human being can tell how the 

— ■ — -■ ——--■■" ■ r T 

* Millar, Historical View of Eng. Govt., quoted in Spence, Hist Eq. 
Jur. Ct. Ch.. Vol. 1, p. 322, n. a. 

* Amos, Science of Law, pages 57-58. Lord Hardwicke seems to have 
had much the same idea (see Kerly, Hist. Eq., pages 175-76), and Spence 
makes a suggestion in the same direction, Hist. Eq. Jur. Ct. Ch., Vol. i, 
page 416. 

' L'Esprit des Lois, bk. 20, ch. 18. 
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social standard of justice will work on th at judge's mind 
before the ]udgmentTs"Tenaered " ^ ITence the inevitable 
development irom the roguish equity of which Selden 
spoke, which varied with the length of the Chancellor's 
foot,* to Lord Eldon's equity, which was made up of doc- 
trines *' as well settled and made as uniform almost as those 
of the common law, laying down fixed principles, but taking 
care that they are to be applied according to the circum- 
stances of each case.*'* But one more step, namely to apply 
the principles as fixedly ** almost*' as those of the common 
law are applied, and the days of a living equity are passed. 
Before I come to this stage, upon which 1 believe we have 
entered, let me first call attention to the agencies by which 
the development and decadence of equity as a system have 
been brought about, that their operation may be marked in 
modern equity. These agencies I take to be five: (i) The 
introduction of the common law theory of binding pre- 
cedents and resulting case-law equity ; (2) as a legitimate 
consequence, the crystallization of equity culminating 
under Lord Eldon ; (3) the adoption of equitable actions 
and equitable defenses in the common law ; (4) the con- 
junction of legal and equitable jurisdiction in the same 
courts, so general in America ; and (5) the abolition of the 
distinction between law and equity in procedure and the 
resulting power of courts to administer both or either in 
the same action. The first of these is the root of all that 
follow. The very thing that made equity a system must 
in the end prove fatal to it. In the very act of becoming a 
system, it becomes legalized, and in becoming merely a 
competing system of law insures its ultimate downfall.* 
Well might FalstaflF say to an Elizabethan audience *' there*s 
no equity stirring ** when precedents were beginning to be 
cited in the Court of Chancery.* The immediate begin- 
ning of the end was the adoption of equitable principles 

* Jabez Fox in 14 Harv. Law Rev.. 43. 
^ Selden Table Talk, tit. Equity. 

* Gee V. Pritchard (18 18) 2 Swanst. 402. 

* Lord Esher's expression ** equity law " suggests the nature of the 
change. See A Century of Law Reform, p. 196. 

* See Phelps, Falstaff and Equitv. Compare also the effects of the doc- 
trine of binding precedents upon the discretion of the common law courts. 
Pollock and Maitland, Hist. Engl. Law, Vol i, p. 169. 
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and introduction of equitable actions and defenses in the 
common law. This revolution, almost coincident with the 
crystallization of equity under Eldon and his immediate 
predecessors, did away with all real need of a separate 
system, while at the same time it merely infused more liberal 
and enlightened rules into the law, and left the element of 
discretion as small as ever. And although Judge Maxwell 
has told us that "codes do not change principles,'*^ I ven- 
ture to think that a court, which no longer sees anything 
about a principle, which is before it to be applied, to indi- 
cate that it demands greater laxity in its application than 
the ordinary rules of law, will be very apt to apply one 
like another, and all in the legal, not the equitable way. 
The successive operation of these legalizing agencies has 
left but one step for the immediate future, namely, a com- 
plete absorption or blending of the two systems into one, 
and such an event is now commonly predicted by jurists.* 
Without speculating upon the results of this impending 
fusion of the substance of law and equjty, let us seelborae 
results already manifest in the decadence of equity as a 
system. The great impairment of the characteristic and 
fundamental element of discretion, involved in the growth 
and crystallization of a system of equity, has been remarked. 
But are we to say that modern equity has los t all of its real 
function ; that it is only a historical appendage, something 
a little better than a vermiform appendix of the law, which 
the legislative surgeon must sooner or later remove ? There 
are many that think so. In a recent history of equity we 
read the following statement of the causes leading to the 
fusion of the courts of law and equity in England : " The 
discretionary powers of the equity judges, as we have seen, 
had long since vanished, and the question now, therefore, 
was whether one-half of the rules affecting a class of sub- 
jects should be administered by one judge and the rest by 
another, or whether each should administer the whole.*'* 
Another recent writer says that the " distinction of legal 
systems was in truth only a division of legal subjects," and 
that " the real effect of the profession of different principles 

^ Code Pleading, Preface. 

' Dillon, Laws and Jurisp. £ng. and Am., p. 255. 

' Kerly, History of Equity, p. 292. 
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of law by diflferent courts was to distinguish and appro- 
priate different classes of business.*' ^ In other words, 
there had come to be noerely a specialization of jurisdic- 
tion, each dealing with its special class of cases in sub- 
stantially the same way. In America we have had more 
or less generally one set of courts with both law and equity 
powers from an early period, so that we could hardly take 
this view as it is stated. But the substance of the asser- 
tion is true. Prior to the fusion of legal and equitable pro- 
cedure, the symptoms of appendicitis had appeared. The 
law had cast off its medieval shell. It had become modern. 
Its rules had become liberal, and the only grounds of com- 
plaint, as far as its substance was concerned, were with refer- 
ence to minor details or based on the inevitable results of 
the mechanical action of any legal system. * On the other, 
hand, equity had developed refinements and technical doc- 
trines and was operating at some points no less mechani- 
cally than the law. A remarkable example is furnished 
by the English Judicial Trustees' Act. The principles of 
equity as to liability of trustees had become so well settled 
and were so fixed in their application that all room for dis- 
cretion in a subject particularly requiring it was gone. As 
a result, unconscionable beneficiaries were able to use the 
principles of equity to work injustice until the legislature 
was compelled to intervene. When a statute is necessary to 
make equity do equity and to prevent its doctrines from 
working wrong and oppression, we may well speak of de- 
cadence in this connection. We have come a long way from 
the Chancellor who said that the law of his court was in no 
wise different from the law of God.* This is not a unique 
example. One might mention precatory trusts, a doctrine 
of "officious kindness/* as James, L. J., called it, which 
created trusts where they were never intended, and, as 
trusts became technical and one might almost say legal, 
were attended with mischievous consequences, if it be 
said that we are happily rid of these, instances of the hair- 

* Sir F. Jcunc in ii Law Quarterly Rev., at p. 14, 15. 

* Moreover, the law preserved a certain element of discretion through 
the operation of the ju^ system. Every practitioner has had occasion to 
feel the force of Coke's remark that " the jury are chancellors." Hixt v. 
Goates (1616) i Rolle 257. 

' Year Book, 4 Hen. VII, f. 5. 
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splitting propensities and the casuistry of modem equity * 
are not far to seek. Only a short time ago Lord Blackburn^ 
one of the greatest of modern judges, had occasion to say 
of a decision : ** It seems to be justice ; but whether it is 
technical equity is a question which I think is not now before 
the house."* In another case, hardly ten years old, Lord 
Bramwell said: "Equity allows itself to be circumvented 
when it interferes with people's bargains. What Lord 
Compton has been charged is about ten per cent on the 
sum borrowed with compound interest. I suppose at his 
death the sum due from him was about ;f 20,000. If he had 
agreed to pay the ;^ 10,000 and ten per cent, interest and there 
had been no agreement to insure, the appellants would have 
laid out half the annual amount for insurance, and on his 
death kept the sums insured. Can they be considered to 
have done that or its equivalent? The resulting figures 
would have been the same, I think not. The rules of equity 
may be evaded^ but must not be infringed,**^ One can not 
read this without feeling that the court was conscious of 
applying a technical rule, which it had no intention of carry- 
ing a whit beyond its letter. It was looking at the form of 
the transaction, not the intention of the parties, and it said 
to them : " Had you carried out your intention in another 
way, which would have led to the same result, the technical 
rule of equity would have been evaded." We can not 
wonder that one of the greatest of modern jurists speaks 
of equity as an artificial system and charges it with " exces- 
sive subtleties and refinements.''* 

But we must distinguish the refinements of equity which 
were concomitants of its so-called crystallization from those 
perversions which are resulting from its absorption into law 
and from the fusion of law and equity in procedure. Undeni- 
ably equity has been able to get rid of some of the former. 
Pollock tells us that " the Court of Appeal has been work- 
ing hard of late years to bring equity more into accordance 

^ These terms have been applied by the learned editor of the Law 
Quarterly Rev. more than once in commenting on recent cases in the 
Chancery Division. 

* Brooks V. Blackburn Benefit Soc. (1884) 9 App. Cas. 866. 

* Marquess of Northampton v. Salt [1892] A. C. i. 

* Pollock, Essays in Jurisp. and Eth. p. 73. 
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with common sense." ^ The fusion of law and equity may 
have helped in this, as it has certainly helped the law, by 
obviating the circuitous and artificial methods lorced upon^. 
equity by its history. The fact that equity had to employ ) 
such fictions as constructive fraud and constructive trust 
to do its work, gave an artificial and pedantic cast to 
many of its doctrines.* Just as equitable remedies en- 
grafted upon common law actions have borne ** equitable 
fruit,"' legal actions, made available to equitable claims, 
have borne the legal fruit of direct and straightforward 
proceedings. Such is the influence of procedure on the 
substance of the law, that this brushing away of the circui- 
tous methods of equity is a great gain to the system. But 
the fusion of law and equity has developed new difficulties, 
and there are not wanting indications of serious results. 

It is remarkable that of the many codes and statutes which 
provide for the so-called fusion of law and equity so few have 
provided for the supremacy of the equitable rule in case of 
conflict. Such a provision is contained in the English Judi- 
cature Act and in the Connecticut Practice Act of 1878. Of 
course we all assume that the equitable rule must prevail 
in such cases,* statute or no statute. But the fact remains 
that in practice this has not always been the event. Disap- 
pearance of equitable rules, however, has not been the only 
untoward result. Examination of the current reports will 
disclose four tendencies in the amalgamated system: (i) 
legal rules superseding equitable rules in certain cases: (2) 
equitable rules, or portions of them, disappearing; (3) 
equitable principles becoming hard and fast and legal in 
their application ; (4) equitable rules becoming adopted in 
such way as to confuse instead of supplement the legal rule. 
I shall endeavor to give a few examples under each head. 

Nebraska furnishes a conspicuous example of the super-' 
seding of an equitable rule by a legal rule. It was an old, 
well-settled, and eminently characteristic rule of the 
common law that a man could not grant or charge anything 
which he did not then have. This rule operated in many 
ways. A will being regarded at common law as a species 
of conveyance, it had the effect of preventing devises of 

^ 1. c. 74. * Sec Pollock, Law of Fraud in British India, p. 41. 
^ Austin Abbott in 7 Harv. Law Rev. 77, * Dillon, 1. c. 368. 
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after-acquired realty, and compelled legislative interfer- 
ence. It was applied to sales and mortgages of personality^ 
and required the interference of equity. The equitable doc- 
trine was that the assignment of or charge upon a future 
interest was a present contract to take effect and attach as 
soon as the res came into being. Under that view of the 
matter, there was no difficulty in enforcing the assignment 
of a mere expectancy, when once that expectancy had 
materialized. Hence in equity between the parties thereto 
such mortgages, transfers, or assignments were upheld. In 
Lamphere v. Lowe, ^ the question came before the Supreme 
Court of this State. Had the action been in replevin or 
trover, or of some «//ra-legal character, we might have 
understood a judicial oversight of the equitable doctrine. 
But, of all possible proceedings, it was a suit for an injunc- 
tion, in which a decree had been rendered recognizing the 
lien. In the opinion of the court, reversing this decree, no 
mention 9f the equitable rule is made. The rule of the 
common law is laid down in all its rigor, and we are cited 
to Bacon's Abridgment, a case from Maule & Selwyn, and 
four early cases from Massachusetts, a jurisdiction where 
for a long time equity had no foothold. No text on 
equity and no equity report is referred to. A succession of 
cases to which I need not refer has rooted this rule of the 
law firmly in our jurisprudence and I am informed that 
several of the district courts have even held that contracts 
to create charges upon or to deal with things not yet in ex- 
istence are of no effect as contracts. It has been applied 
also to provisions in a lease whereby a landlord sought to 
secure a share of the crop reserved as rent. * Our State is 
not alone in this matter. In Kansas it was held recently 
that a mortgage of clay in a bank and of bricks to be 
made therefrom created no lien on the bricks. • A reviewer 
in one of the periodicals says in commenting on the latter 
case that " the whole subject should be left to equity.'' * But 
is it not left to equity, under our codes, when it comes into 
court ? Where there are separate courts, or where law and 
equity are administered in separate proceedings, it is easy 

* (1873) 3 Neb. 131. * Brown v. Ncilson (1900) 61 Neb. 765. 
•Townsend v. Allen (1901) 62 Kan. 311, 62 Pac. 1008. 
^ 14 Harv. Law Rev. 626. 
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to say that a subject should be left to equity. Under the 
Code, there is only a choice of rules. The result shows how 
dangerous this may be to many just and sound rules of 
equity. The instance I have given is not unique. Before I 
pass to the next head, let me give one more. It is a funda- 
mental rule of equity that one who wrongfully holds trust 
funds with knowledge of their trust character is a con- 
structive trustee for the beneficiary. In equity the prop- 
erty is in a sense that of the beneficiary, and nnder the 
Code one would expect, if anything, to see the circuitous 
method of constructive trust yielding to some more direct 
enforcement of liability. What shall we say, then, when 
we find a legal principle asserted to defeat it altogether ? 
In a recent case, ^ a servant of the trustee wilfully misap- 
plied trust funds in his hands. Instead of proceeding on the 
theory of constructive trust, the court held that he was not 
personally liable for the reason that a servant can not have 
possession. 

The second head, disappearance of equitable rules or of 
portions of them, is closely connected with that just consid- 
ered. Here, again, let me start with our own State. In 
Hart V, Dogge* the second paragraph of the syllabus of 
the court reads : ** Where property which has been pur- 
chased with money held in fraud of creditors advances in 
value beyond the legal rate of interest, the creditors, never- 
theless in subjecting the property, will be restricted to the 
purchase price with legal interest thereon.*' One can see 
that the creditors ought not to have the property, but only 
a charge thereon to the amount of their debts. But to say 
that the trustee could speculate with the trust fund, and, 
when the speculation resulted favorably, pocket the pro- 
ceeds earned with creditors* money seems startling. I am 
not here, however, to criticise the decision, but to call atten- 
tion to the theory on which it proceeds, as illustrating the 
disappearance of equitable doctrines. The court does not 
work out its conclusion on the equitable notion of a trust. 
It takes the liability of the property purchased with the 
money held in fraud of creditors as a settled rule, and pro- 

* Hodgson V. St Paul Plow Co. (1899) 78 Minn. 172, 80 N. W. 956. 
'(1889) 27 Neb. 256. 
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ceeds to apply it as it would any legale rule. The defend- 
ant had $5,000 of the fraudulent debtors money. He 
bought the land with it. The law is that creditors may fol- 
low the money and charge the land. Very well. The land 
will be charged with the payment of the $5,000 and lawful 
interest. The method is purely legal, and that, too, in a 
creditors' suit. The best of courts may make mistakes. 
But such modes of handling the doctrines of equity are far 
more dangerous than any mistakes could be. By merely 
treating an equitable doctrine as a legal rule, the principle 
as to speculation in trust funds is completely eliminated. 
Nor is this a unique case in our reports. Many courts have 
had difficulties over the case of a devisee, heir, or bene- 
ficiary killing the testator, ancestor, or insured and attempt- 
ing to profit thereby. I shall have occasion to speak of 
some of these decisions again in another connection. But 
our case of Shellenbarger v. Ransom^ illustrates the point 
we are now considering. In the first ruling on that case, 
the court read an implied exception into the statute of de- 
scents. In the second it held, rightly enough one would 
think, that no power to make such exceptions had been con- 
ferred upon the judiciary. In neither case did the solution, 
obvious to the equity lawyer, that the legal title had passed 
but that the wrongdoer had made himself a constructive 
trustee, suggest itself. Another excellent instance of the 
eflfects of the reformed procedure in causing courts to over- 
look equitable methods and doctrines is furnished by a late 
case in Wyoming.' PlaintiflF had a mortgage on some 
sheep. Defendant ** instigated," so the report runs, a sale 
of the sheep by the mortgagor and obtained the money to 
apply on a debt due himself. The court held him liable as 
for conversion, and charged him, not with what he received, 
but with the value of the flock. The facts pleaded and 
proved determined what rules should be applied, and the 
court was at full liberty to make the defendant a construct- 
ive trustee, hold him for the proceeds that came into his 
hands, and thus reach a just result. It is evident that the 
whole equitable structure built upon the idea of construct- 
ive trust is crumbling away. Under the old procedure, 

*(i89i) 31 Neb. 61, 41 Neb. 631. 

*Cone V, Ivinson (1893) 4 Wyo. 203, 35 Pac. 933. 



Digitized by 



Google 



THE DECADENCE OP EQUITY. 83 

such overlookings of the equitable doctrines applicable to 
important cases could not have occurred. 

The next point, that equitable principles are becoming 
hard and fast and legal in their application under the re- 
formed procedure, has received some illustration from what 
has gone before. A conspicuous example of the acquisition 
of a legal shell by an equitable principle is furnished by the 
law of estoppel. We now regard precedent as at least of 
equal weight with the equities of the case on questions of 
equitable estoppel. It may be said that estoppel is an 
equitable principle borrowed by the law, and that its fate is 
an incident of the general absorption of rules of equity by 
the law. But other equitable doctrines are going the same 
way. If any doctrine is distinctly equitable, it is that equity 
regards that as done which ought to be done. What shall 
we say, then, when this principle is consciously applied, 
as a fixed rule of law, to reach an inequitable re- 
sult?* Specific performance is still in the special field 
of equity, and some lingering remnants of discretionary 
power remain in connection with it. What shall we say, then, 
to a court of the highest standing deciding a case of specific 
performance on what an acute critic has justly termed " a 
good point forensically," but without " much substance " ?* 
But let me come nearer home. It is a most salu- 
tary principle of equity to hold trustees and persons 
in a fiduciary relation strictly to their duty. Starting from 
this principle, our court has established the absolute rule 
that a preference by a corporation of a debt upon which 
the oflBcers or directors are liable as sureties is of noeflfect* . 
Certainty is a great thing, and corporate oflScers and cred- 
itors now know exactly where they stand. Suppose, how- 
ever, that twenty five per cent, of the capital stock of a 
corporation remained unpaid. Zealous directors, in the 
interest of all concerned, to procure money to run the cor- 
porate business, became sureties on the company's paper. 
It fails. Those who would not help the corporation in its 
difficulties are to be exonerated on their stockholders' lia- 

* Foster V, Reeves [1892] 2 Q. B. 255. 

* Hope V. Walter [1900] i Ch. 257. See 16 Law Quarterly Rev. 108. 

* National Wall Paper Co. v, Columbia National Bank (i 901) 63 Neb. 
234,S8N.W. 481. 
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bility to the extent to which the loyal and willing members 
lent their names ; for no preference, however honest, of the 
debts on which they are liable can be sustained.^ Under- 
stand me. I am not criticising. I am merely seeking to 
point out how an equitable principle can give us a hard and 
fast rule which in its necessarily mechanical operations will 
fall upon the j&st and the unjust. Another illustration is 
furnished by a recent decision in Kentucky.^ It is settled 
that a trustee who has conveyed the trust property in breach 
of trust may repent and bring a suit in equity to get it 
back. This is a highly equitable rule, not inconsistent with 
the right of the beneficiary to follow the trust fund where 
the transferee took with notice. But being an equitable 
rule, one would think it ought to be applied equitably, and 
that it ought not to be applied when it would work in- 
equitably. In the case referred to, however, it was held that 
as the trustee might have repented and maintained such an 
action at any time during the period allowed by the statute 
of limitations, and as his suit was barred on its expiration, 
/the beneficiary was barred by what barred him, and could 
not maintain a suit thereafter. Thus a doctrine meant to 
do justice to the trustee becomes a rule whereby infant 
beneficiaries are barred of their right to follow trust funds 
by the non-repentance of the person who has wronged and 
defrauded them. Cases of this sort are coming to be legion, 
but I must pass on wftTi ohTyTtieTurtHer remark tEat"^com- 
petent critics have charged such misfortunes as the failure 
of the Tilden will to similar hard and fast applications of 
the rules as to testamentary trusts. As Dean Ames puts 
it, equity is made to convert " a regulating principle, which 
depends for its life solely on natural justice, into a positive 
rule having no defense either in policy or in principle."* 

The next point, that equitable rules are made to confuse 
legal rules instead of supplementing them, might be sus- 
tained by many examples. Let me be content* here with 
one. 1 have mentioned already the difficulties which 

^ This point is made in Mueller v, Monongahela Fire Clay Co. (1898) 
183 Pa. St 450, 38 Atl. 1009. 

"Willson V. Louisville Trust Co. (1898) 102 Ky. 522, 44 S. W. 
121. 

* 5 Harv. Law Rev. p. 240. 
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courts have encountered in dealing with the murderer 
profiting by his wrong. After going over all these cases^ 
one cannot but feel that much of the judicial floundering 
has been due to the confusion incident to the fusion of law 
and equity. 

Are we, then, to condemn the reform which has given 
us one procedure instead of two, which allows litigants to 
adjust their disputes in one cause instead of two, which has 
relieved us of circuitous methods and put direct ones in 
their place ? Surely not. To^ declaim against the_f usion 
ofjaw^mj equity tn^ay is no Icss futjle t han were the pon- 
derous arguments of the sixteenth century sergeant-at-law 
who inveighed against chancery in his "replication" to 
Doctor and Student. ^ The moral, I take it, is simply that 
we must be vigilant . Ihering has told us that we must 
~ tight lor our law. * No^Iess mjist we fi^ht for equity . Law 
must be tempered with eq uity, even as justice with mercy. 
And if, as some^ssert, mercy is part of justice,* we may I 
say equally tha t ec^uity is part of l aw, in the sense thaj^ itjs . 
necessary to the work ing of a ny legal system. We who I 
have the shaping ot the law in our nands in this era of the 1 
decadence of equity have no less responsibilities than those 
who pleaded and judged in its founding, its development, | 
and its crystallization. ! 

RoscoE Pound. 

' Hargrave, Law Tracts, p. 322. 

' Kampf um*s Recht (14 Ed.), p. 52. 

' Loriroer, Institutes of Law, p. 314. 
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-AGENCY BY ESTOPPEL/' 

The liability of a principal for all contracts entered into 
on his behalf by an agent acting within his apparent or 
ostensible authority is universally recognized. * 

To discover the theory underlying this liability is the 
purpose of the present article. The discussion is under- 
taken at the present time because of the fact that text- 
writers and, to some extent at least, the courts are begin- 
ning to base the doctrine in question upon principles other 
than those on which it seems to have been based in the 
past, and in so doing are forsaking unnecessarily the true 
principles of this branch of our law of agency. The new 
view which seems to be gaining acceptance is, that the lia- 
bility of the principal in these cases of apparent as dis- 
tinguished from real authority, so-called, is nothing more 
and nothing less than an application of the doctrine of 
estoppel by misrepresentation. Among the text-writers, 
the leading exponent of this view would seem to be Mr. 
John S. Ewart, who in his recent brilliant and interesting 
work on estoppel,* contends that, so far as the law of con- 
tracts is concerned, the principal is bound, and can be 
bound only when the agent was authorized actually to do 
what he did, i. e., only when the agent has obeyed in all 
respects the instructions of his principal. If then, the 
principal is bound where the agent has departed from his 
instructions or real authority, but has at the same time 
kept within his apparent authority, it is not because a valid 
contract has arisen between the principal and the third 
party, but because the principal is estopped to deny that 
this is the case. 

*' A man cannot be bound by the act of another unless he authorized 
it Nevertheless, if he personally represents that he has authorized it» and 
on the faith of that representation some third party has changed his posi- 

^Pickering V. Busk (1812) 15 East 38; Whitehead v. Tuckett (1812) 
15 East 400; Hatch v. Taylor (1840) 10 N. H. 538; Smith v. McGuire 
(1858) 3 H. & N. 554; Edmonds v. Bushell & Jones (1865) L. R. i O. B. 
97 ; Bentley v, Doggett (1881) 51 Wis. 224; Anon, v, Harrison (1698) 12 
Mod. 346, etc. 

* " The Principles of Estoppel by Misrepresentation," Chicago 1900: 
Callaghan & Co. 
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tion, he ought to be estopped from denying the existence of authority. In 
such case the act was, and remains, unauthorized ; but there is estoppel 
against so saying. Assisted misrepresentation will also estop ; if the 
ostensible agent is the one who makes the representation of authority, and 
the supposed principal has merely assisted that representation — done that 
which has made it credible, — he will be as much estopped as if he had him- 
self made the representation. For example, if I should employ a broker to 
sell some shares, he would appear to have all the authority usually possessed 
by a broker. Now suppose that I had in fact limited that authority, and 
the broker nevertheless acted as though it were unlimited, I would be 
estopped from denying his possession of customary power ; because I had, 
by my employment of that particular kind of person, given the appearance 
of usual authority.*'^ 

In the last edition of HuflFcut on Agency,* we find the 
same doctrine enunciated, as follows : 

*' The application of this doctrine to the law of agency is of the first 
importance. It may be involved, not only in the question as to the exist- 
ence of the agency, but also in the question as to its nature and extent 
Heretofore we have seen that a principal may be bound by the act of an 
agent, either because he authorized it or because he ratified it. We have 
now to observe that he may be bound, when he neither authorized nor 
ratified, upon the doctrine that he has, by his representations or conduct^ 
led third persons to believe, that the agent possessed the requisite authority, 
and is therefore estopped to deny it * ♦ ♦."' 

This view, moreover, finds support in the language of the 
courts in a number of cases : 

" But the rule of law is clear, that, where one by his words or conduct 
wilfully causes another to believe the existence of a certain state of things^ 
and induces him to act on that belief, so as to alter his own previous posi- 
tion, the former is concluded from averring against the latter a different 
state of things as existing at the same time."* 

In Freeman v. Cooke, Baron Parke said : 

" By the term * wilfully,' however, in that rule, we must understand, if 
not that the party represents that to be true which he knows to be untrue, 
at least that he means his representation to be acted upon, and that it is 
acted upon accordingly; and if, whatever a man's real intention may 
be, he so conducts himself that a reasonable man would take his repre- 
sentations to be true, and believe that it was meant that he should act upon 
it, and did act upon it as true, the party making the representation would 
be equally precluded from contesting its truth ; and conduct by negligence 

* Ewart, pp. 473-474. * Boston 1901: Little, Brown & Co. 

* Huff cut on Agency, p. 64, § 52. 

*Pickard v. Sears (1837) 6 Ad. & E. 469-474, per Lord Denman, C. J. 
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or omission, where there is a duty cast upon a person, by usage of trade or 
otherwise, to disclose the truth, may often have the same effect. "^ 

Chief Baron Pollock, in Reynell v. Lewis, expressed 
himself as follows : 

" Agency may be created by the immediate act of the party, that is, by 
really giving the authority to the agent, or representing to him that he is to 
have it, or by constituting that relation to which the law attaches agency ; 
or it may be created by the representation of the defendant to the plaintiff, 
that the party making the contract is the agent of the defendant, or that 
such relation exists as to constitute him such ; and if the plaintiff really 
makes the contract on the faith of the defendant's representations, the 
defendant is bound ; he ts estopped from disputing the truth of it with respect 
to that contract ; and the representation of an authority is, quoad hoc, pre- 
cisely the same as a real authority given by the defendant to the supposed 
agent This representation may be made directly to the plaintiff, or made 
publicly so that it may be inferred to have reached him, and may be made 
by words or by conduct," * 

In his dissenting opinion to Pole v. Leask, Lord Cr^ns- 
worth said : 

" First, then, as to the constitution by the principal of another to act 
as his agent. No one can become the agent of another person except by 
the will of that other person. His will may be manifested in writing or 
orally, or simply by placing another in a situation in which, according to 
ordinary rules of law, or perhaps it would be more correct to say, accord- 
ing to the ordinary usages of mankind, that person is understood to rep- 
resent and act for the person who has so placed him ; but in every case it 
is only by the will of an employer that an agency can be created. 

" This proposition, however, is not at variance with the doctrine that 
where one has so acted as from his conduct to lead another to believe that 
he has appointed some one to act as his agent, and knows that that other 
person is about to act on that belief, then, unless he interposes, he will, in 
general be estopped from disputing the agency, though in fact no agency 
existed. It is, however, necessary to bear in mind, the difference between 
this agency by estoppel, if I may so designate it, and a real agency, how- 
ever constituted."' 

In opposition to these, the thesis of the present article 
is that the liability in question is a true contractual lia- 
bility, as well where the authority of the agent is only 
apparent as where it is real ; in other words, that the prin- 
cipal is bound because according to all sound principles he 
has entered into a contract with the third party. I main- 

*(i848)2Exch.654.663. »(i846) 15 M. & W. 517, 527-528. 
'H. L. 1863) 33 L. J. N. S. Ch. 155, 161-162. 
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tain farther not only that the contractual theory is the 
correct one, but that it is the only one which will satisfac- 
torily account for the law as it is. 

Before entering upon the discussion of the main ques- 
tion it may be well to call to mind one or two things. 
First, the liability of the principal in these cases of apparent 
authority only was recognized long before the courts of 
common law ever heard of the doctrine of estoppel.^ To 
be sure, a consideration of this kind is not conclusive, for 
it may be that, although they did not use the name, the 
common law judges were really applying the principle of 
estoppel. A more natural explanation, however, is that 
there is some other principle that they had in mind in their 
decisions. As a matter of history, probably the origin of 
this doctrine, like that of other doctrines, of the law of 
agency is to be found in the fiction of the identity of 
principal and agent.* " Qui per alium facit^ per se ipsum 
facere videtur^' ^ meant then (1304) just what it said. Even 
if we discard the fiction as out pf date, however, it by no 
means follows that, at least as applied to contracts, the 
phrase, •* Qui facit per alium^facit per se^' was not and is 
not based upon some rational principle, or that, discarding 
the fiction, we must also throw away the contractual 
theory. Second, the adoption of estoppel as the explana- 
tion of the result in question must be accompanied by the 
recognition of the fact — and Mr. Huffcut and Mr. Ewaix 
so admit— that there is no meeting of the minds (in the 
legal sense of the words) of the principal and the thini^ 
party, that is, no legally binding agreement — no contract — 
between them. The principal is liable, not because he has 
contracted, but because he is estopped to deny that he has. 
Before we finish our discussion, I think we shall find some 
curious results from this admission. 

Coming now to our main problem : — I shall attempt to 
show in what follows that in the case, of apparent as well 
as in that of real authority the liability of the principal is 

* Y. B. 27 Ass., pi. 5, fol. 133; Anon. (1691) i Shower 95 ; Nickson v, 
Brohan (171 2) 10 Mod. 109; Anon. ?/. Harrison (1698) 12 Mod. 346; etc. 

' See in this connection the articles by Mr. ]. Holmes in 4 Harvard Law 
Review, 345, and 5 Harvard Law Review, i. 

* Anon., Fitzherbcrt's Abridgement, Annuitie, pi. 51. 
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based upon a contract into which he and the third party 
have entered by complying with the rules of the common, 
law governing the formation of contracts. 

My first proposition is this : It is fundamental in the 
law of contracts that a person is bound not by his real but 
by his manifested intention, i. e., by his intention as mani- 
fested to the other party. For the sake of brevity I shall 
in the remainder of this article, refer to this as the principle 
of manifested intention. It results from this that contracts 
often arise where there has been no mutual assent, no meet- 
ing of the minds of the parties, in fact. At the risk 
of being tedious I venture to recall to mind one or 
two familiar illustrations, (i) A sends by mail an offer 
to B. A the next day telegraphs B that the offer is 
withdrawn, but B, before the telegram reaches him, 
mails a letter accepting the offer. Is there a contract? 
The following well-known principles govern: An offer 
unless revoked remains open for a reasonable time;^ 
a revocation to be effective must be communicated to the 
other party ;• the contract is complete upon the mailing ot 
the letter of acceptance, the offer being still in existence.* 
Assuming therefore that B's letter was mailed before the 
offer expired by lapse of time, a valid contract has arisen* 
Obviously, however, there has been no mutual assent, no 
meeting of the minds in fact, although there has been in 
law, the latter result being reached by the application of 
the principle of manifested intention. As yet no one has 
arisen to argue that, inasmuch as real assent on the part of 
A is lacking, there has been no meeting of the minds, and 
so that no contract has been made ; that, therefore, the true 
explanation of A*s liability is to be sought in estoppel— he 
has represented to B that the offer is still open, B has 
changed his legal position in reliance on this representa- 
tion, and A is therefore estopped to deny that a contract 
has been made. I hope to show before I get through 
that the estoppel theory is little if any more rational in the 

^Loring V. Boston (1844) 7 Met 409; Ramsgate etc. Hotel Co. v. 
Montefiore (1866) L. R. i Exch. 109; Maclay v. Harvey (1878) 90 111. 525. 

* Byrne & Co. v. Van Tienhoven & Co. (1880) L. R. 5 C. P. D. 344. 

* Adams v, Lindsell (1818) i B. & Aid. 323; Dunlop v, Higgins 
(1848) I H. L. Cases 381 ; Tayloez'. Merchant's &c. Insurance Company 
(1850) 9 How. 390. 
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case of agency than it would be in the case just cited. (2) 
Another illustration of the principle of manifested inten- 
tion is found in the law of marriage. Although marriage 
is not a contract, the same legal principles as to mutual as- 
sent govern. A intending to lead B to believe that she is 
entering into a marriage with him, but with no intention of 
binding himself, represents to her that C is a clergyman 
duly authorized by law to perform marriage ceremonies. 
A and B go through a marriage ceremony before C, B act- 
ing in good faith throughout. C in fact is only a layman 
and is without authority in the matter. Is there a valid 
marriage? In a jurisdiction in which common law marri- 
ages are valid, yes.* Why? Because A is estopped to 
deny that C was a clergyman ? Not at all ; he has mani- 
fested his intention to B to take her as his wife ; she has 
manifested her intention to him to take him as her husband, 
and the marriage is complete. The fact that A did not 
intend to bind himself is immaterial. 

To apply this to the case in hand, we need, in order to 
establish the contractual theory of the principal's liability, 
to supplement the principle of manifested intention, by my 
second proposition, which is : One may manifest his inten- 
tion (offer to contract) not only by his own words or acts but 
also through the words and acts of another, called by the 
law an agent. In the latter case, the complete expression 
of the intention is left to the agent ; he is often, or perhaps 
usually, given a discretion to fix the terms of the ofifer, but 
when he does fix them, in law the manifestation is of the 
intention of the principal. But, the advocate of the estop- 
pel theory may object, I admit that this is true if the agent 
was authorized ; but, in the case of apparent authority 
only, he was not authorized. Therein lies a fallacy. The 
doctrine of manifested intention must govern. If I say to 
you : ** John Doe is my agent, he is authorized to do so 
and so," it matters not whether as between me and John 
Doe that is true or not ; if he does so and so, I am bound, 
because I have manifested my intention to be bound. To 
make the matter concrete : A says to B : " X is authorized 
to sell you my horse upon terms to be agreed upon be- 
tween you and him." Privately A instructs X not to sell 
^Farley v. Fariey (1891) 94 Ala. 501. 
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for less than $150. X offers the horse to B for $100 and B 
accepts. We all agree that A is bound. But why ? By 
estoppel? So says the new school. A has not contracted 
• with B, for he has not assented ; there has been no meeting 
of the minds. To be sure there has not in fact, I contend 
there has been in law. A*s statement to B is nothing more 
nor less than an offer to contract with him, leaving the 
terms to be fixed by X. In other words, he in effect says 
to B, " I will be bound by whatever terms of sale you and 
X may agree upon." When therefore, X offers to B the 
horse for $100, in law A has offered the horse to B for 
$100, and when B accepts, the contract is complete. How 
could any other result be reached without ignoring the 
fundamental principles of our whole legal system ? 

It would seem that the only avenue of escape from this 
conclusion is for the friends of estoppel to deny the valid- 
ity of my second proposition, by asserting that there is a 
fundamental distinction between manifesting intention 
through a letter and through another human being, on the 
ground that in the latter case the agent possesses discre- 
tionary power. In the light of the following considera- 
tions this distinction appears not to be valid. In the case 
of real authority it is admitted that a true contract arises 
between the principal and third party. This result, how- 
ever, can be reached only b)' admitting that I may mani- 
fest my intention to you through another person, and in so 
doing may leave discretionary power with that other per- 
son to fix the terms of my offer, i. e., to determine what my 
manifested intention is. Concretely, change the facts of 
our hypothetical case a little, by omitting the private in- 
structions from A to X as to price. X goes to B and offers 
the horse to him for $100. Has not A, in law, offered the 
horse for $100? And if B accepts, is not the contract com- 
plete ? Yet here the terms are fixed in the discretion of the 
agent, and it may be that A knows not what they are until 
long afterwards. There can be no contract unless A has 
manifested his intention to contract to B, and B to A. 
This is accomplished here only by A's manifesting his in- 
tention through X, his agent, and in fact the terms of the 
offer are fixed by X in his own discretion. 

The recognition, therefore, ot the existence of a true 
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contract in the case of real authority, is a recognition of the 
validity of my second proposition. That and the first 
proposition taken together establish the doctrine herein 
contended for, namely, that the liability of the principal in 
apparent authority rests as truly upon a contractual basis 
as it does in the case of real authority. The principal is 
bound by his intention as manifested through his mouth- 
piece, his agent, to the third party, the latter having ac- 
cepted the offer thus made. 

How can it possibly make any difference, from the point 
of view of the law of contracts, whether as between princi- 
pal and agent the latter obeyed his instructions or not ? If 
the principal has said to the third party, '' This man is au- 
thorized to manifest my intention to you," and then the 
agent makes an offer within this apparent authority, has not 
the principal on all sound principles manifested to the third 
party his intent to contract? The fact that his actual in- 
tention was different is immaterial. It is submitted, there- 
fore, that the only difference between real authority and 
apparent authority is that in the case of the former there is 
a meeting of the minds in fact as well as in law, i. e., the 
principal is bound and intends to be bound, whereas in the 
latter there is a meeting of the minds in law but not in fact, 
i. e., the principal is bound although he does not intend to 
be bound. 

It is needless in this place to point out that in determin- 
ing the apparent authority of an agent the acts as well as the 
words of the principal are to be taken into consideration. 
If A appoints B manager of his hotel he says to the world 
in general : *' This man is authorized to make on my behalf 
all the contracts which persons occupying such a position 
usually make.'* Any private instructions or limitations 
communicated by A to B cannot limit this manifestation of 
intention, and it follows that when B makes one of the con- 
tracts in question, A is bound because he has thereby en- 
tered into a contract with a third party. 

We may safely conclude therefore, that the point of 
view of the common law always has been, and it is to be- 
hoped always will be, that the act of the agent is the act of 
the principal so long as the agent keeps within the scope of 
his authority,— real or apparent. This comes out clearly 
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in the rule that the contractual capacity of the agent is 
entirely immaterial, — a slave, ^ a married woman,' an in- 
fant,* anyone in fact, may be an agent. It is the principal^ 
in all cases, who makes the contract, not the agent. This 
is carried, and logically so, to the extent of holding that an 
assumpsit to or by the agent for the principal may be laid 
as an assumpsit to or by the principal.^ 

Perhaps a large part of the difficulty experienced in 
dealing with this question arises from the somewhat mis* 
leading character of the phrase, ** apparent authority." So 
far as the third party is concerned, the apparent authority 
of the agent is his real authority ; the third party cares not 
and need not trouble himself about the state of affairs as 
between agent and principal. That is no concern of his; 
the law deals with manifested intention and that alone. 

It remains now to point out that the two theories do 
not lead in all cases to the same result. It is of the essence 
of estoppel that the estoppeUasserter (to use Mr. E wart's 
convenient phrase) has relied on the misrepresentation to 
his damage, that is, that he has changed his legal position 
in reliance on it.' What basis is there for estoppel, there- 
fore, if all that the third party has done is to agree with the 
agent acting within the scope of his apparent authority? 
Has the third party changed his legal position in any way ? 
For example, let us return once more to our hypothetical 
case of the agent who agreed to sell the horse for $ioo in 
violation of his instructions. Let us assume that the agree- 
ment between him and the third party is for future de- 
livery and payment, that is, that it is purely executory. 
Consider the position of the parties the moment after the 
agreement is made. Has the third party changed his legal 
position in any way? If so, in what? To begin with, 
there is no contract, so it would seem at first sight that he is 
not bound. In the second place he is not estopped, for he has 
not misled anyone. Of course a basis for estoppel as against 
the principal arises if the agreement is not purely executory ^ 

^ Chastain v. Bowman (S. C. 1833) i Hill Law 270. 

' Emerson v, Blonden (1794) i Esp. 142. 

* Watkins v. Vince (1818) 2 Starkie 368. 

^ Sdgnor and Wolmer's Case (1624) Godbolt 360. 

• Cf. Huffcutt, Agency, 2d Edition, pp. 63-64; Ewart, Estoppel, pp. 
5-7. 
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but has been partly performed by the third party ; or if, al- 
though he has not performed, he has in some other way al- 
tered his legal position in reliance on the supposed contract. 

Before, however, we can settle whether there is an 
estoppel against the principal in the case supposed — that 
is, where nothing has been done by the third party except 
to agree with the agent — we must consider the anomalous 
doctrine of ratification, which seems to complicate matters. 
In the case of an entirely unauthorized contract entered 
into by one person in the name of or on behalf of another, 
it is held that the " quasi-principal ** may by ratifying make 
the contract binding on himself. It would seem that this 
doctrine applies to the case of the contract made by the 
agent within the scope of his apparent authority, assuming 
that the estoppel theory is correct. If so, before we can 
determine whether the third party has changed his leg^I 
position or not, we must see what the doctrine of ratifica- 
tion has to say concerning the position of the third party 
before the ** quasi-principal " ratifies. We find two rules, 
one English, the other American. The English courts hold 
that although the principal is not bound, the third party is, 
that is, the '' quasi-principal '' may ratify although the third 
party has withdrawn his consent,^ unless indeed the "quasi- 
agent" consents to such withdrawal. ^ If this be sound 
doctrine, we shall have to hold that although there is no 
contract between the principal and the third party, the 
latter is bound, i. e., the principal has it in his option to 
hold the third party or not ; that, therefore, the third party 
has by the mere agreement surrendered a legal right and 
consequently the conditions of estoppel are complied with. 

This however, is not the prevailing doctrine within the 
United States, and, it is submitted, is not sound on princi- 
ple. In the United States the cases hold that the third 
party may withdraw his consent at any time before ratifi- 
cation, on the ground that there is no mutuality, and no 
contract without mutuality of obligation.* Applying the 
American rule to the case in hand we have this result: 

* Bolton «/. Lambert (1889) U R. 41 Ch. D. 295. 

* Walter v. James (1871) L. R. 6 Ex. 124. 

* Dodge V. Hopkins (1861) 14 Wis. 630; Atlee v. Bartholomew (1887) 
^ Wis. 43 ; Townsend v. Coming (N. Y. 1840) 23 Wend. 435. 
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the third party is not bound because (i) there is no contract 
and (2) he is not estopped. The third party not being 
bound, he has not changed his legal position in any way ; 
the essential condition for an estoppel is lacking and there- 
fore the principal is not liable. Surely this is not the law. 
Is there, can there be, any doubt that both principal and 
third party are bound immediately after the executory 
agreement is made by the agent and the third party ? On 
the basis of the contractual theory supported herein, both 
parties are bound at once in such a case ; if we base the 
principal's liability on estoppel neither party is bound until 
something more happens — either a change of position on 
the part of the third party or a ratification by the principaL 
The choice then is not between two theories which lead to 
the same result, but between theories leading often but not 
always to the same result. 

If the foregoing be sound reasoning, what has been 
demonstrated ? 

1. A person is always bound by his manifested intention. 

2. One may manifest his intention through another per* 
son called an agent. 

3. When, by words or acts, fairly interpreted, one has 
represented to another person or to the world at large that 
a certain person is his agent vested with certain authority^ 
he has manifested to such other person or the world at 
large his intention to be bound by the acts of the agent 
within the scope of the authority thus represented to exists 

4. Therefore, when the person to whom this manifesta- 
tion of the intention has been made has acted upon it by 
coming to an agreement with the agent acting within his 
apparent authority, the principal is bound because a con- 
tract has been entered into between himself and a third 
party. Both parties are bound by their manifested in- 
tention. 

In conclusion, may we not fairly say that the advocates 
of estoppel as the basis of liability have been misled because 
of the fact that underlying the principle of manifested inten- 
tion, as I have called it, and the principle of estoppel by 
misrepresentation there is a broader principle common to 
both — the principle, namely, of fair dealing as between man 
and man ? A man is bound by his manifested intention be- 
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cause it is only lair that he should be ; any other rule would 
be not only impracticable but unjust. So in estoppel. If, 
having reasonable ground for anticipating that another will 
act upon my representations, I mislead him to his damage, 
it is only fair that I should be responsible for the result, and 
this responsibility is enforced by preventing me from deny- 
ing the truth of my representations. The existence of this 
underlying principle, however, must not lead us to treat 
the two principles as identical— that can result only in con- 
fusion, as the preceding discussion clearly shows. 

Walter Wheeler Cook. 



Digitized by 



Google 



Columbia Law Review. 

Published monthly during the Academic Year by Columbia Law Students. 
8UB8CRIPTION PRICE, $2.00 PER ANNUM. 80 CENTS PER NUMBER 

Editor iai Board, 

NiEL A. Weathers, Bditor-tn-Ckutf, Arthur G. Hays. 

Allan B. A. Bradley, Secretary, Charles D. Miller. 

Gardner Abbott, Business Manager. Frank H. Sincerbraux. 

Howard W. Pierce, Treasurer. David M. Proctor. 

Earle L. Beatty. J. Reuben Clark, Jr. 

Ralph J. Schwarz. J. Martin Griffith. 

Kahl C. Bates. W. Carr Morrow. 

Wilbur L. Cumminos. Russell T. Mount. 



NOTES. 



Trial bt Jury for Petty Offences. — ^The Constitution of the 
United States provides that "the trial of all crimes, except in cases 
of impeachment, shall be by jury.*' Art. Ill § 2 (3). The pro- 
vision is not expressly restricted as to the grade of crimes to which 
it applies, and on its fiace, appears to be absolute, with the single 
mentioned exception. The federal Supreme Court has, however, 
recently held that the provision does not apply to petty offences. 
Schick V. U. S. (1904) 195 U. S. 65. The plaintiff in error in this 
case was prosecuted for receiving for sale oleomargerine not stamped 
according to law. He was tried without a jury and the court im- 
posed the statutory penalty of $50.00. The Supreme Court, in con- 
sidering the effect of the Constitutional provision, pointed out that in 
the original draft of a constitution in the Convention of 1787 the 
provision was for the trial of •* all criminal offences " by jury, saying 
that the substitution of the expression "all crimes*' for that of *'all 
criminal offences '* showed an intention to restrict the operation of 
the provision to grave offences, and quoted the passage from Black- 
stone where he says that crimes and misdemeanors are violations of 
public law and are properly mere synonymous terms, but that in 
common usage graver offences only are called crimes, and lighter 
ones, misdemeanors. The court ascribes to the framers of the Con- 
stitution an intention to use the word "crime" in its vague popular 
meaning ; but it would seem more likely that a body of lawyers, 
making use of the standard legal text-book of the day, in establish- 
ing the supreme law of the land, would adopt the meaning therein 
declared to be the proper one. 

Art XI § 4, in the draft of a constitution submitted to the con- 
vention by its committee provided for the trial of all criminal offences 
in the State where committed and by jury. This was unanimously 
amended to read in substantially its present form, the arrangement of 
the section being changed, provision made for crimes not committed 
in any State, and the expression " all criminal offences " changed to 
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^'all crimes." Madison says of the change: ^'The object of this 
amendment was, to provide for a trial by jury of offences committed 

out of any State/' Madison Papers, Vol. Ill, p. 144 1- Madison's 
failure when stating one reason for the change to mention any such 
significance in it as the court finds, and particularly his use of the 
rejected word "offences," would indicate that there was no deliberate 
change of the kind suggested by the court. Hamilton, in the Fed- 
eralist, too, says that all "criminal causes '* are triable by jury. No. 
33. Several passages in the Constitution indicate that when the 
operation of a provision is meant to be restricted to offences of a 
certain gravity, such an intention is clearly shown. In providing for 
the jurisdiction of federal courts, the expression "felonies on the 
high seas*' is used. Art. I. § 8 (10); in providing for indictment, 

"capital or otherwise infamous crime," Amend. V; in defining the 
grounds for impeachment, " treason, bribery, or other high crimes 
and misdemeanors." Art. II. § 4. In providing for extradition, the 
Constitution mentions "treason, felony, or other crime.'' Art. IV 
§ 2 ^2). In Kentucky v. Dennison (i860) 24 How. 66, Taney, C. J., 
speaking for the court, declared that the use of the word " crime '' in 
this clause, instead of the expression " high misdemeanor," as in the 
Articles of Confederation, showed "the deliberate purpose to include 
every offence known to the law of the State from which the party 
charged had fied." 

In England many criminal offences, particularly minor ones were 
punished summarily without the intervention of a jury at the time of 
the adoption of the Constitution, but these summary convictions 
were not the result of any principles of the common law, but of Acts 
of Parliament authorizing the trial of particular offences in that man- 
ner. Blackstone, Bk. 4, p. 280. This practice was declared by 
Burn in his " Justice," the eleventh edition of which appeared in 1 770, 
to be a *' tacit repeal of that famous clause in the Great Charter, that 
a man shall be tried by his equals," VoL I, p. 373, and Blackstons 
protested against it as "threatening the disuse of our admirable and 
truly English trial by jury, unless only in capital cases.'' Bk. IV, 
p. 281. In view of these strong expressions by writers conceded to 
have had a great influence on the members of the Constitutional Con- 
vention, it seems unlikely that the Convention intended to perpetuate 
the practice prevailing in England by the use of the simple expres- 
sion '' the trial of all crimes shall be by jury." Nor does it seem that 
the Supreme Court has followed the English system. In Callan v. 

Wilson {i^^^) 127 U. S. 540, the petitioner was tried summarily, 
convicted and sentenced to pay $25.00, or in default thereof, to thirty 
days imprisonment The offence was conspiracy to prevent a certain 
person from pursuing his lawful calling. The court declared the 
petitioner entitled to a jury trial, though in Rex v. Vipont (1761) 2 
Burr. 1163, on facts strikingly similar, the defendant was summarily 
convicted by the English court A comparison of the principal case 
and Callan v. WiUon shows a disposition on the part of the Supreme 
Court to treat the kind of punishment, whether imprisonment or 
money penalty, as an important, and perhaps the determining factor, 
though it is doubtful whether or not the court would make this an in- 
variable test 
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The clause in the federal Con nitution is conceded to refer only to 
the federal courts, Eilenbecker v. District Court {x^'^^) 134 U. S. 31, 
but jury trial is provided for in all the State constitutions. In many, 
perhaps a majority, the provision is for the preservation of trial by 
jury. Under such a provision, a summary conviction valid before 
the adoption of the constitution would of course still be valid. 
Byers v. Comm, (1862) 43 Pa. St. 89. In construing clauses similar 
to the federal provision, hrowever, the cases are not uniform. Many 
hold as in the principal case, Ex parte Marx (1889) ^6 Va. 40; 
State v. Conlin (1855) 27 Vt 318, while some reach the opposite re- 
sult. In re Roi/s (1883) 30 Kans. 758; Belatti v. Pierce (1896) 
8 S. D. 456. In Callan v. Wilson supra, is a dictum that there are 
cases where jury trial is not required by the federal Constitution, but 
while on the Kansas bench, Brewer, J., pointed out the importance 
of the distinction between a provision preserving trial by jury and one 
requiring all crimes to be tried by jury. In re Rolfs, supra. The 
distinction seems well taken, and it applies with still stronger force 
to the case of the federal Constitution in view of the condemnation of 
the practice of summary convictions pronounced by influential legal 
writers of the time of its adoption. 

The courts have been much pressed by practical considerations. 
The very great inconvenience of requiring trial by jury for trivial offences 
and the long acquiescence in summary convictions and the conse- 
quent "revolution," as it is termed by several courts, which would 
follow a declaration of a universal right of trial by jury, are considera- 
tions of very great weight, and it is these considerations which are 
perhaps a warrant for the result reached in the principal case. There 
are, however, practical objections to the rule of the principal case, for 
there is no definite line between the cases there declared triable by 
jury and those not necessarily so triable, and instead of ^ uniform 
rule for all cases, there are substituted two rules, the extent of the 
application of which is and necessarily must remain more or lest 
uncertain. 



Double Taxation by Competing Authorities. — While the ancient 
principle that political allegiance formed the basis of the individual's 
fiscal obligation to the government has generally been abandoned, the 
States are not always in harmony as to what principle shall supersede 
it. Two views are constantly conflicting: one that the owner's domi- 
cile shall determine the government to which the obligation is due; 
and the other that the location of the property shall be the test 
Without exception the latter, the so-called rule of situs, is applied to 
real estate, and the property is taxed where located. With regard to 
personalty, however, many of the States have adopted a rule of the 
common law, mobilia sequuntur personam, as an expression of the 
principle, and the property is taxed at the domicile of the owner. 
Story, Conflict of Laws, 8th ed., §§ 362, 383 550. Many of the 
States have even here applied the rule of situs, some by statute, Ind. 
Rev. Stat sec. 6287; and some by judicial interpretation, -fl^^^/ v. 
Comm, (1861^ 23 N. Y. 224. It is clear that neither principle applied 
to the exclusion of the other is entirely satisfactory from an economic 
standpoint Seligman, Essays in Taxation, p. no. A resident of 
a State who derives his entire income from without the Slate certainly 
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owes some obligation to the government of his domicile. On the 
other hand does he not owe some obligation to the government within 
whose jurisdiction is located the property or business from which his 
income is derived ? It is equally evident that the lack of uniform 
application of the principles is productive of injustice to the individual 
or a loss of revenue to* the State: for if the individuaFs residence is in 
a jurisdiction where the law of domicile is applied, and the property is 
where the law of situs governs, he will be twice taxed; if the facts of 
his residence and the property's location are reversed he will escape 
taxation entirely. 

With regard, however, to the intangible forms of personalty the 
problem is still further complicated. It is the generally accepted 
doctrine that such forms of property have no situs. Story, supra, 
§ 360. Their taxable situs has generally and by the highest authority 
been held to be with the owner. KtrHandy. Hoichkiss (1879) 100 U. 
S. 491. An exception, however, obtains in some jurisdictions, and 
credits are held to acquire a taxable situs, independent of the owner, 
within the jurisdiction where the debtor resides or where the security 
is located, if present there in the hands of an agent with absolute con- 
trol over them, to manage and collect them, and to reinvest the pro- 
ceeds. QUlin V. Hull (1849) ^i ^^ 15^; Goldgart v. The People 
(1883) 106 111. 25. But the Supreme Court of Indiana would seem 
to have gone still further when they declared in a recent case that 
notes, owned by a non-resident, and secured by mortgages on land 
without the State, were taxable in the hands of an agent within the 
State. Buck v. Beach (1904) 71 N. £. 963. It is difficult to justify 
the decision on principle or on authority. For the purposes of taxa- 
tion the notes and mortgages could not be separated; they were the 
same property. The jurisdiction of a State is doubtless absolute 
over personalty within its borders. Story, supra, § 550. But the 
paper on which the notes or mortgages were written was simply evi- 
dence of a credit or interest in land. That interest was with the 
security. The economic situs was also there. Though the State of 
the owner's residence and the State where the security was located 
might righdy have claimed some obligation from the owner, it is diffi- 
cult to see how any obligation was owing to the State where the mere 
evidence of the owner's interest in the security was located. The 
United States Supreme Court has held that a chose in action has no 
taxable situs away from the owner. State Tax on Foreign-Held 
Bonds Case (1872) 15 Wall. 30a It is only by declaring mortgages 
interests in realty that the State of the location of the security has 
been able to reach them. Savings Society v. Multnomah Co. ( 1 898) 
169 U. S. 421. Walker Double Taxation, p. 97. In view of this it 
is difficult to see how the decision of the Indiana Court can be sus- 
tained. 

But the complications which may arise from such a law are seri- 
ous. Had the owner resided in a jurisdiction where mortgages were 
taxable to him, and had the land been located in a jurisdiction where 
mortgages were declared an interest in realty, the taxation of the 
owner would have been threefold. The sole solution of the problem 
would seem to lie in a substantial inter-state agreement, and a recog- 
nition of economic principles as the basis of any tax law that can 
endure. 
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JUKISDICnON OF THE CoURTS OVER A ShKCIAI TRIBUNAL CrSATED 

BY Statute. — ^The decision recently handed down by the Supreme 
Coart of Wisconsin, determining the contest between the Spooner 
and La Follette factions of the Republican party over the right to the 
party name, involves the question as to what jurisdiction the courts 
have to review the decision of a special statutory tribunal. Staie ex 
rel. Cook v. Houser (Wis. 1904) 100 N. W. 964. A statute provided 
that when there were disputes between factions within a party "the 
committee which had been officially certified to be authorized to rep- 
resent the party" should determine which of the rival nominees were 
entitled to the party name. 35 Rev. St Wis. 1898. The Sute Cen- 
tral Committee, which was found to answer the statutory description, 
was composed largely of office holders under the La Follette faction, 
and it was contended that a decision by such a tribunal could not be 
unprejudiced and that it was therefore null and void ; but the court 
held that (i) bias or prejudice would not disqualify the special 
tribunal from acting, and diat (3) as the statute did not expressly 
provide for a judicial review of the decision, the committee had ex- 
clusive jurisdiction over the subject matter. 

At common law bias or prejudice would not disqualify a judge 
from rendering a decision. In re Davis^ Estate (1891) 11 Mont 
I. He would, however> be disqualified when his decision would 
involve a determination of his own cause. Dimes v. Grand Junc- 
tion Canal Co, (1853) 3 H. L. C. 759. But when <* he has so 
exclusive jurisdiction ot the cause or matter by the Constitution 
or by statute as that bis refusal to act will prevent any proceeding in 
it, the he may act so far as that there may not be a fieiilure of remedy, 
or as it is sometimes expressed, "a failure of justice." Matter of 
Ryers (1878) 72 N. Y. i. This rule as to judges is very generally 
applied to special statutory tribunals. People ex rel. Burbyy. Common 
Council (N. V. 1895) 85 Hun 601. Thus, where it appears that the 
matter must be determined by that tribunal in order to have a deter- 
mination at all, as is the fact in the principal case, interest will not 
vitiate the decision ; People ex rel. Jones v. Sherman (M. Y. 1901) 66 
App. Div. 23 1 ; unless it appears that the result reached could not have 
been arrived at by reasonable men acting in good faith. Dawkins v. 
Antrobus (1881) L. R. 17 Ch. D. 615; MiUer v. Clark (1900) 62 Kan. 
278. 

The court in the principal case, however, goes further and lays 
down the broad doctrine that, although there was fraud or unreasona- 
bleness, the decision of the statutory tribunal is not reviewable unless 
there is an express provision to that effect There is no doubt but 
that the courts are loath to disturb the finding of a special tribunal, 
and often to jusify it. take refuge in the fact that such a trial, while 
quasi- judicial in character, is not restricted by the rights and inci- 
dents of a common law trial. People ex rel. Doherfy v. Commissioners 
(N. Y. 1895) 84 Hun 64; StateexitX. Starkweather v. Common Coum- 
^(1895) 90 Wi& 612. Where, by the terms of the statute the de- 
cision of the special tribunal is to be final, Randall v. State (i 901) 64 
Ohio St. 57, the courts uniformly decline to review the decision ; but, 
it seems well settled that they will interfere when a result is reached 
so unreasonable as to indicate bad faith, or actual fraud is shown. 
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Pollock on Torts, p. 105; People ex rel Shannon v. Magee (N. Y. 
1900) 55 App. Div. 195; People ex rel. Miller v. Ehnendorf (N. Y. 
1900) 51 App. Div. 173 ; Mtller v. Clark, supra; nor does this resalt 
seem to depend apon an express statutory provision for review in 
snch cases. In the principal case the passion attending a dispute be- 
tween factions of a political party was a strong reason for ascribing to 
the legislature an intention to make the decision of the Central Commit- 
tee fii^. but in the absence of evidence of such an intention it would 
seem that there should be a review by the courts and that the broad 
doctrine laid down by the court is not supported by the authorities. 



The Ikckption of the Relation of Carrier and Passenger. — As 
to what facts constitute the relation of carrier and passenger, so as to 
necessitate on the part of the carrier, not only freedom from negli- 
gence, but the highest practicable degree of care, is frequently a 
difficult question of law. One who enters the station of a railroad a 
reasonable time before his train leaves, with the bona-fide intention 
of entering into a contract of carriage, is a passenger whether or not 
he has purchased a ticket, Gordon v. Railroad (N. Y. 1863) 40 
Barb. 546, and even though the ticket agent refuses to sell him a 
ticket. N. &^ W.R, Co, v. Gallagher (1893) 89 Va. 639. Where 
one was on the way to the station in the omnibus of a railroad 
company, such a relation was held to have arisen. Buffeii v. T, €7* 
A R, Co, (1869) 40 N. Y. 168. On the other hand, the mere pur- 
chase of a ticket and the intention to take a train will not demand 
of the railroad the extraordinary care due to passengers. Illinois 
Cent. R. Co. v. OKee/e {i^j) 168 IIL 115. In the law of street 
railways, the relation commences the moment one touches the 
car, Davey v. Greenfield SI, Ry. (1900) 177 Mass. 106, and an in- 
struction that if the car had stopped, and the plaintifif was "in the 
act of carefully and prudently attempting to step upon the platform, 
he is to be regarded as a passenger, " was held to be correct Smith 
V. St, Paul Ciiy Ry. Co. (1884) 32 Minn. i. But where the driver on 
a car answered affirmatively the plaintiffs signal to stop, the mere 
fact that there was an intention on both sides to enter into a contract 
of carriage, was not sufficient to create the relation. Donovan v. 
Hartford St, Ry, Co, (1894) 65 Conn. 231. Between these cases is 
one lately decided by the Supreme Judicial Court of Massachusetts. 
Duchemin v. Boston El, Ry. Co. (1904) 71 N. E. 780, where it waa 
held that the plaintiff, who was approaching a street-car which had 
stopped to receive him, was not entitled to the rights of a passenger 
before he had reached the car. 

There is no conflict among the courts as to the relation in the 
above cases; but it is difficult to find the theory underlying the 
decisions. In Farley v. Cincinnati H. 6f D. R, Co. (1901) 108 Fed. 
i4y the relation is said to be based on contract See also Illinois 
Cent, R. Co. V. O'Keefe, supra. This contract is implied from very 
slight circumstances. Thus, those who by the implied assent of the 
carrier are in the waiting-room, on the passenger car, or in the act 
of mounting the car stepa are passengers, as their acts are presumed 
to be known to the carrier. It is undoubted that a man becomes a 
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passenger as soon as some definite step is taken which renders him 
liable for his fare, and it is also true that one is not a passenger in 
some cases where the assent of the carrier cannot be presumed, as 
when he is on the carrier's premises an unreasonable time before his 
train starts, Grimes v. Pennsylvania Co, (1888) 36 Fed. 72, or is in a 
car which ordinarily is not used to carry passengers. Haase v. Oregon^ 
etc, Co, (1890) 19 Ore. 354. But where, as in A^ &• W. R. Co, v. 
Gallagher, supra, the relationship is held to exist after the carrier has 
refused to enter into a contract of carriage, it seems difficult to justify 
the contract test, and it seems to be totally repudiated when, as in 
McNeill V. D. & C R Co. (N. C. 1904)47 S. E. 765, the couit finds 
that the contract of carriage is void, but still rules that the relationship 
exists. One who enters a station a reasonable time before his train 
starts is a passenger, but at that time no consideration has passed ; he 
is under no obligation to travel, and may leave without objection 
from the carrier. 

The question seems to be one, not of contract, but of duty to the 
public, and this duty to a member of the public seems to arise from 
the concurrence of two facts : (i) that the person has the intention of 
entering into a contract of carnage, and (2) that he has put himself 
under the care and control of the carrier in a proper and customary 
manner. 



Criminal Contempts a Proper Subject of Review. — The Su- 
preme Court has recently had occasion to examine its prior decisions 
in cases where a review of criminal contempt proceedings was sought, 
and it came to the conclusion that reviews in those cases had been 
denied, not because there is something in contempt proceedings 
which renders them not properly open to review, but because they 
are of a criminal nature, and previous to the Act of March 3, 1891, 
no provision had been made for review of criminal cases in the fede- 
ral courts. Besette v. Conkey Co. (1904) 194 U. S. 324. 

Proceedings for criminal contempt are to preserve the power and 
vindicate the dignity of the court. In re Nevilt (1902) 117 Fed. 448. 
An insult to a single court is an insult to the entire judicial system, 
and so an offence against the people. Watson v, Williams {i^^V) 36 
Miss. 33 1. As such it is a crime and is subject to legislative regulation, 
4 Columbia Law Review 65, and to pardon by the executive. 3 id. 
45. But, unlike other crimes, contempts are inseparable from the 
courts, and, it would seem, from the particular court which is chal- 
lenged. The power to fine and imprison for contempt has always 
been regarded as necessary to and inherent in all superior courts, 4 
Blackstone's Com. 286. Anderson v. Dunn (1821) 6 Wheat. 204, 
227; Ex parte Robmson (1873) '9 ^^1*- S^S- 5'0» ^"^ ^^ ^^^ Case 
0/ the Earl 0/ Shaftsbury (1677) 2 St Tr. 616, 622, it was decided 
in England that every court must be the sole judge of its own con- 
tempts. This was affirmed in Regina v. Paty (1705) 2 Ld. Ray. 
1 105, and in Crosbys Case (»77i) 3 Wilson 188, and this doctrine is 
followed in the United States. No court will punish a contempt of 
another court Penn \, Messinger (^Si. '79') t Yeates 2; Ex parte 
Chamberlain (N. Y. 1825) 4 Cow. 49, and where the court has juris- 
diction, no other court can review the merits of the decision, Case of 
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Fd/es (iSog) 4 John«». 317; S/a/e v. Tipton (Ind. 1822) i Blakf. 166, 
since the judgment for contempt should be summary, without sub- 
mitting the question of disobedience to another tribunal, be it a jury 
or another court In re Dehs{\Z^^") 158 U. S. 564, 594. The juris- 
diction, of the lower court, however, may be inquired into by writ of 
error or appeal, though no finding of the inferior court as to the fact 
of contempt can be questioned by the superior court; Bickley v. 
Comm, (Ky. 1829) 2 J. J. Marsh. 573, and, similarly, certiorari may 
be issued to ascertain whether the inferior court had jurisdiction 
and exercised it according to law, but not to inquire into the: merits 
of the case. Case of Hummel and Bishoff (Pa. 1840) 9 Watts 416, 
431; People V, Turner {i%^o) i Cal. 152. 

With one exception, In re Walls (1903) 190 U. S. i, the federal 
decisions have been in accord with these doctrines. In £x parte 
Kearney, supra, Mr. Justice Story, denied review on the ground 
that the court had no appellate jurisdiction in criminal matters, but 
he was careful also to point out that from its nature a contempt pro- 
ceeding could not be reviewed, except as to the questic n of jurisdic- 
tion, and the same doctrine has been referred to approvingly in later 
cases. New Orleans v. S, S, Co. (1874) 20 Wall. 387, 392; Ex parte 
FisAe (1885) 113 U. S. 713; In re Beds, supra. The lack of appel- 
late jurisdiction was obviated in In re Chelwood (1897) 165 U. S. 443, 
461, by issumf? certiorari, but only to correct an excess of jurisdiction, 
and in In re Walts the question does not seem to have been presented 
to the court as an objection, though the facts constituting the con- 
tempt were reviewed and the order reversed. Although the principal 
case involves only a question of jurisdiction, the language of the 
opinion covers the action of the court in In re Walls, and if a case 
should now come before the court it would seem that it could follow 
In re Watts, citing the opinion in the principal case in support of 
that doctrine, or decide in accordance with the principle repeatedly 
declared, but not adjudged, since £x parte Kearney, in 1822. 



Legislative Control Over the Right to Vote. — ^The question 
as to how far the legislature may go in providing regulaticns for 
elections, without infringing the Constitutional privilege of the right 
to vote, is not infrequently before the courts. The mere granting of 
the right to vote by the Constitution does not mean that the right 
may be exercised in any and every way without regulation. The legis- 
lature may, in the absence of directions to the contrary, provide regu- 
lations for voting, though in so doing it cannot, of course, abrogate 
qualifications fixed by the Constitution, nor can it add new ones, 
unless the power to do so is given. See Comm, v. McClelland (1886) 
83 Ky. 686, 691. Registration laws, for instance, though they im- 
pose ceruin prerequisites before the right to vote can be exercised, are 
generally held to be constitutional. People ex rel. Foley v. Kopplekom 
(1868) 16 Mich. 342. It is essential that the regulation made by the 
legislature be reasonable in order to avoid conflicting with the consti- 
tution, Comm, V. McClelland supra, and while no specific test can be 
named to determine what is and what is not a reasonable regulation, 
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yet it has been held that the right to regulate does not mean the right 
to destroy. See Page v. Allen (1865) 58 Pa, St. 33S, 347. 

Assuming the legislature to have the power to make a regulation 
in a given case, the question arises as to whether the regulation is 
directory or mandatory, that is, whether the failure to carry it out will 
avoid the election or not If the regulation is directory, the failure to 
observe it will not avoid the election, if it is mandatory^ it will. Thus 
in a recent case in Illinois, the court was called upon to construe two 
statutory provisions, one of which made it necessary that ballots be 
prepared within booths provided for that purpose, and the other of 
which required an election judge to put his initials on the back of the 
ballot handed to the voter. Choisser v. York (1904) 71 N. E. 940. 
All the judges agreed that the first direction was mandatory, but a 
difference of opinion prevailed as to the second. The general inclina- 
tion is to regard directions as directory, where all has been done in 
good faith and the irregularities do not affect the result Collins v. 
Huff (1879) 6^ Ga. 207. Thus lack of qualification of election 
officers to hold their position, Swepslon v. Barton ((882) 39 Ark. 
549, or ^ilure to certify the result in proper form, Trimmier v. Bomar 
(1883) 20 S, C. 354, or failure to file an oath, Trimmier v. Bomar 
supra, have not been held fatal. Whatever involves the secrecy of 
the ballot is, however, usually regarded as mandatory. Tde great 
desideratum of our method of voting is secrecy. Cooley, Const 
Limitations, 6th ed., § 760, and whatever tends to impair it will be 
strictly scrutinized. The view of the principal case that failure to vote 
within the booth provided invalidated the votes so cast is entirely in 
accord with the principle of keeping inviolate the secrecy of the 
ballot. As to the construction of the second regulation here in ques- 
tion the matter seems more difficult The legislature does not 
appear to have overstepped its power in making the regulation, 
though the dissenting opinion looks to that view. After adopting 
the opinion, however, that the legislature did not go beyond its legiti- 
mate sphere, it is doubtful, at least, whether the view of the court 
that the regulation was intended to be mandatory rather than 
directory is in accord with the weight of judicial opinion. The 
statutory requirement that the election judge write his initials on the 
back o( the ballot does not seem to go to root of anything sufficiently 
vital to necessitate construing the statute as mandatory. See 3 
Columbia Law Review 51. 



Contracts to Give Satisfaction. — Where one contracts to do a 
certain thing to the satisfaction of another, should he be prevented 
from recovering because of the unreasonable, although bona fide dis- 
satisfaction of that other ? There seems to be no reason in the policy 
of the law why the parties to a contract should not agree that the 
decision of one of them or of a third party shall be conclusive as to 
performance. The courts, therefore, should not hesitate to enforce 
such a contract, and say that when a man contracts for an act that 
shall be satisfactory to himself, it was never intended to mean an act 
satisfactory to another or to a jury. It may be a perilous contract 
for a man to make, but having voluntarily undertaken it, the ii»stru- 
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ment is to be interpreted in strict accordance with the intent of the 
parties as gathered from their expressions. This logical view is fol- 
lowed by the Iowa court in the recent case of Inman Mfg, Co. v, 
American Cereal Co, (1904) 100 N. W. 860. 

The decisions of the various jurisdictions on this point are con- 
flicting. The New York courts have praciically gone the length of 
making contracts for the parties, holding, in a case where the pro- 
duction of a certificate of the water purveyor was a condition prece- 
dent to payment, that "It was necessary for the plaintiff eithtr to 
prove upon the trial the making of such certificate, or to show that 
it was refused unreasonably and in bad faith. It was unreasonable 
to refuse it, if in contemplation of the contract, it ought to have been 
given. In such contemplation, it ought thus to have been given, 
when in very fact and beyond all pretence of dispute, the state of 
things existed to which the water purveyor was to certify, to wit: the 
tuU completion of the contract in each and every one of its stipula- 
tions." Bowery Nat, Bankv, The Mayor, eic. (1875) ^3 N. Y. 336. 

The tendency to thus give arbitrary construction to a contract is 
particularly noticeable in cases like building contracts where labor or 
services have been rendered or materials supplied and the situation 
is such that there will be absolute loss to the plaintiff if the matter 
be left entirely to the decision of another. Here the courts have 
gone great lengths in their efforts to accomplsh substantial justice, 
sometimes holding that the presence oi ihe words '* in the best work- 
manlike manner,'' as \n Doll v. Noble (1889) ''^ N. Y. 230. or the 
mention of certain specific tests, as in Hawkins v. Graham (1889) 149 
Mass. 284, indicated an intention to leave the final decision to the 
jury rather than to the judgment of the party contracting. The New 
York rule touching this class of cases Folger, J., has summed up as 
follows: **That which the law shall say a contracting party ought, in 
reason, to be satisfied with, that the law will say he is satisfied with." 
Cify 0/ Brooklyn V, Brooklyn Cify R. R. Co. (1871) 47 N. Y. 479, 
also Hummel V. Slern (1895) 36 N. Y. Supp. 443- 

But while the New York rule allows the court to controvert the 
express provisions of the contract in order to work out justice to the 
man who has agreed to polish the wood work in B's houses **in the 
best workmanlike manner and to B's satisfaction," Dolly. Noble, 
supra, it refuses to take such a step in aid of the maker of a litho- 
graphic design under similar conditions. Gray v. Alabama Nal. 
Bank (1891) 14 N. Y. Supp. 155, which being oAe of the so-called 
class of contracts involving personal taste or individual preference is 
interpreted strictly and the parties credited with meaning what they 
said. It is quite generally held that one agreeing to perform srch 
services to the satisfaction of another, has assumed the risk of 
losing his compensation by reason of the bona fide dissatisfaction of 
that other no matter how unreasonable it may be. Such instances 
are, the making of a suit of clothes, Brown v Foster (1873) ^^3 
Mass. 136; the moulding of a bust, Zaleskiv. Clarke (1876) 44 Conn. 
218; the painting of a picture. Gibson v. Cranage (1878) 39 Mich. 
49; or the writing of a play. Haven v. Russell (iSgs) 34 N. Y. Supp. 
292. On the general subject of the court's limitation upon a man's 
freedom to contract see 4 Columbia Law Review 422. 
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Administrative Law — Elections — Legislative Regulations. A statute 
provided among other things, that votes should be cast within booths 
prepared for that purpose, and that a judge of election should put his in- 
itials in writing on the back of the ballot. Held, both the votes cast out- 
tide of the bcK>ths and those which failed to have the initials of the 
election judge on the back thereof in writing cannot be counted. Choisser 
V. York (111. 1904) 71 N. E. 940. See Notes, p. 55. 

Administrative Law— Political Parties — Right of Court to Review 
Decisions of Statutory Tribunal. Two factions of the same political 
party held rival conventions. Each having nominated a complete state 
ticket claimed to be regular and hence entitled to have the names of its 
nominees printed on the ballots under the official party emblem. A state 
statute provided that, in cases of disputes between factions of a party, the 
Secretary of State should •* g^ve preierence in designation ** in certifyinj 
names for the official ballot to the nominees of the convention " certified 
by the committee which had been officially certified to be authorised to 
represent the part3r." The State Central Committee, which answered to 
the statutory description, had acted and the relator's attempt to have its 
action set aside on the ground that the members of that committee, being 
affiliated with the opposing faction were disqualified. Held^ interest 
will not disqualify the State Central Committee from acting and when it 
has once acted its decision is not reviewable by the courts. State ex rel. 
Cook v. Houser (Wis. 1904) 100 N. W. 964. See Notes, p. 52. 

Admiralty— Action in Rem — Counterclaim in Personam. The plaintiffs 
brought an action in rem for salvage. The defendant set up a counter- 
claim for demurrage, under a charter party a^eement, which counter- 
claim the plaintin attempted to have stricken out Held, since 
the judge before whom the case appeared was a judge of the High 
Court of Justice, to which court admiralty jurisdiction had been trans- 
ferred, it was a matter for his discretion, subject to review, as to whether 
or not be would allow the counterclaim. The Cheaps ide [1904] P. 

339. 

By the Judicature Act of 1873 the Admiralty Court as a separate in- 
stitution ceased to exist, and its jurisdiction was included in the jurisdic- 
tion of the High Court of Justice. S. C. Jud. Act. 1873, § 16. By the 
same act a iud^j^e of the Hign Court was g^ven power to allow counter- 
claims at his discretion to the same extent as if tne defendant were bring- 
ing a separate action. S. C. Jud. Act 1873, § 24 sub. 53. See also Order 
XXlX, r. 3, Wilson Pract. S. C. Jud. p. 203. 7th ed. Statutory enact- 
ments blending various jurisdictions do not change the essential character 
of those jurisdictions. An action in rem for salvage is always a matter 
of admiralty law and retains its character in much the same manner as 
would an action at law where equitable defenses are allowed by statute. 
There is no inherent difficulty in allowing counterclaims to be set up 
which arise under a different jurisdiction from that of the original action 
when the jurisdictions involved have been merged. The prmcipal case 
illustrates the trend of modem methods of procedure. 

Bankruptcy— Partnership and Individual Creditors. E. B. Corcoran, 
doing business as the Crescent Buggy Co. , made an assignment for the 
benent of creditors. Certain claims were filed by creditors of Junker ft 
Corcoran, an insolvent firm, having no assets, of which the bankrupt was 
a member. Held, unde* the Bankruptcy Act, [U. S. Comp. St. 1901, p. 
3424], the separate creditors of the bankrupt should first be satisfied. In 
re Corcoran (C. C, S. D. Ohio, 1904) Ohio Law Bull. Nov. 14, 1904. 
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The decision fails to give effect to an exception to the general rule 
clearly recognized before the statutory declaration of the general rule, and 
in the absence of a legislative declaration it wotild seem that this excep- 
tion should be maintained. See 4 Columbia Law Review 595. 

Carriers— Passengers. A street-car of the defendant company had 
been stopped on signal of the plaintiff. As the plaintiff neared the car 
with the purpose of entering, he was injured by the sign falling from 
the car. T/^/d, the relation of carrier and passenger had not com- 
menced. Duchemin v. Boston EL Ry, Co. (Mass. 1904) 71 N. E. 780. 
See Notes, p. 53. 

Constitutional Law— Aliens— Rights of Chinese within the United 
Spates. The defendant, a Chinaman of reputable character had lived 
in the United States for nineteen years. He was proprietor of two laun- 
dries, in one of which he worked from time to time. He claimed he had 
entered with proper papers, which he bad lost. Held, the proof did not 
show that he was a laborer and his good faith and long residence raised 
a presumption that he was entitled to remain. U. S. v. Kol See (D. C. 
S. D. Ga. 1904) 133 Fed. 136. 

The Act of Nov. 3, 1893 c. 14, sec. a, defines a merchant as •* one 
buying and selling merchandise and none other," and among laborers 
are included laundrymen. It would seem difficult to distinguish the de- 
fendant here from one of the class designated as laborers. The right of 
any Chinese laborer to residence here, depends upon his possession of a 
certificate conformable to law. Act of May 6tn, 1892, c. 60, sec. 6 ; 
U, S, V. Foong Cking (1904) 132 Fed. 107. 

Constitutional Law — Elections — Names of Candidates on Ballot More 
THAN Once. The relator, having been nominated by a respilar political 
party and also by a petition of electors, demanded that nis name be 
placed twice upon the official ballot. The Revised Code of 1899, §491, 
prohibits the printins^ of the name of a candidate in more than one 
column of the official ballot but gives the candidate his choice. Held^ 
mandamus would not lie, as the provision of the code was constitu- 
tional, It being a reasonable reg^ulation. State ex rel. Fisk v. Porter 
<N. D. 1904) 100 N. W. 1080. 

For the discussion of a case decided under a similar statute, see 3 
Columbia Law Review 51. 

Constitutional Law— Jury Trial — Petty Offences. The plaintiff in 
error was prosecuted for receiving for sale oleomargarine not stamped 
according to law. He was tried by the court without a jury, convicted 
and sentenced to pav the statutory penalty of $50.00. Held, such a con- 
viction was constitutional. Schick v. U, S. (1904) 195 U. S. 65. See 
Notes, p. 48. 

Constitutional Law — Police Power — Health Regulations. A provi- 
sion of the Tenement House Act required owners of tenements to substitute 
a sewerage S3rstem (Afferent from that in use at the time of the adoption of 
the act. The defendant attacked the constitutionality of the statute on 
the ground that the cost of changing the plumbinc; would equal her equity 
in the property. Held, the statute is constitutional, and in considering the 
reasonableness of the expense imposed the court will take into account the 
full market value of the property rather than its value above incum- 
brances. Ten, House Dept, of New York v. Moescken (1904) 179 N. Y. 
325. 

For a discussion of the case here affirmed as decided in the Appellate 
Division of the N. Y. Supreme Court, see 4 Columbla Law Review 299; 
89 App. Div. 526. 

Constitutional Law — River Boundaries — Concurrent Jurisdiction. 
The plaintiff sued in Kentucky on a judgment obtained in Indiana. The 
defendant pleaded the invalidity of the service of summons in the first 
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instance, contending that, tinder the Virginia compact of 1789 and the Act 
of Cong^ss Feb. 4, 1791, c. 4, i Stat. 189, Indiana courts had no jurisdic- 
tion over the Ohio river, the defendant being on the river when served. 
Held, the service was valid and the judgment of the Indiana court was 
entitled to full faith and credit in the courts of Kentucky. Wedding v. 
Meyler (1904) 192 U. S. 573- 

The compact provided that *• the respective jurisdictions * * * of 
the proposed state [Kentucky] ♦ » ♦ shall be concurrent only with the 
states which may possess the opposite shores of the said [Ohio] river." 
The Kentucky court ruled that the compact contemplated a limitation not 
a future grant; that, unless there is an express stipulation to the contrary, 
the jurisdiction of all states is limited to their territorial boundaries; 
and that whatever concurrent jurisdiction Indiana had was legislative 
for reg^ating navigation. The Supreme Court reached a different con- 
clusion as to all the points, following in this holding, prior decisions by 
state courts, and the provision of the Indiana state constitution. Ina. 
State Const, Art. 14, sec. 2; State v. Plants (1884) 52 Am. Rep. 211; 
Carlisle v. State {1869) 32 Ind. 55. The case of Mississippi, etc., R, Co. 
V. Ward {\%(ii)y 2 Black 485 is distinguished on the ground that jtuisdic- 
tion on the river does not extend to permanent structures attached to the 
river bed and within the boundary of one or the other state. 

Constitutional Law — Unjust Discrimination — Police Power. An act 
of the legislature regulated the appointment of engineers, Aagmen, and 
conductors on certain steam railroads, by prescribing the precise time 
and experience necessary to allow one to be employed under its pro- 
visions. Rev. Stat, of Ohio, § 3365-11. In an action brought to recover 
a penalty for a violation of the act, its constitutionality was put in issue. 
Held, the act is unconstitutional in that it arbitrarily creates a class dis- 
tinction, nor is it saved by a plea of police power. Cleveland, etc., 
R, Co. v. Ohio (1903) 26 Ohio Law Bui. 348. 

It is difficult to lay down any general rule which will give an ade- 
quate test of what is and what is not class legislation. Legislation which 
selects particular persons from a class and imposes upon them special 
duties and burdens from which others of the same class are exempt is 
unconstitutional. Cooley, Const. Limitations, p. 557. See also State v. 
Grosett (i()oi) 6$ Ohio St. 289. Any act clearly arbitrary and against 
the common welfare with respect to classifying persons and their rights 
is unconstitutional. Harmon v. State (1902) 66 Ohio St. 249. Under 
this rule such an act would also be beyond the police power, for it would 
not look to the public welfare or safety. Though a determination of such 
a question is often a delicate one, the court in tne principal case seems to 
have decided correctly. 

Contracts— Agreement to Give Satisfaction. The A company contracted 
to furnish certain mill machinery to the B company under a provision that 
all of the machines should be to the iull satisfaction of the officers of the 
B company as to quality of work and life and durability of the machines 
before payment would fee required. Held, the dissatisfaction of the B 
company's officers in good faith, though unreasonable, was a defence to 
an action on the contract. Inman Mfg. Co. v. Amer. Cereal Co. (la. 
1904) 100 N. W. 860. See Notes, p. 56. 

Contracts— Assignments — Effect of a Double Assignment. A statute 
provided that no assignment of wages should be valid against any other 
persons than the parties thereto unless properly recorded. Two assign- 
ments of wages were made by the same person to two different persons, 
each dated the same da^r, against the same employer, covering the same 
period of time, embracing the same services and recorded in the same 
town at the same hour and minute. In an action by one of the assignees 
against the debtoj it was held, that as the object of the statute was to pre- 
vent the employer from being liable to pay twice the debt due the 
assignor, both assignments are void. Whit comb v. City of WatervilU 
(Me. 1904)58 Atl. 68. 
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At common law there are two well defined rules as to which of suc- 
cessive assignees of a chose in action will prevail, the English rule, fol- 
lowed in some American jurisdictions, that he who first gives notice to 
the debtor will be preferred, provided he have no notice of a prior 
assignment. Dearie v. H aii (i^2i) 3 Russ i; Laclede Bank v. Scnuler 
(1886) 120 W. S. 511; and the distinctively American doctrine, that the 
prior assignee will prevail, irrespective of notice to the debtor, on the 
ground that after the assizor ha^ once assigned he has nothins^ left to 
pass to a subsequent assignee. Kennedy v. Parke (1864) 17 N. J. Eq. 
415; Fairbanks v. Sargent (1887) 104 N' Y. 108. The statute m the 
principal case changed the common law rules only as to the validity 
of assignment against third parties. The recording would have pro- 
tected the actu£u prior assignment. There is no reason apparent why 
the court in the principal case should not have admitted more par- 
ticular evidence to show which assignment was valid according to the 
common law doctrine obtaining in that jurisdiction. See 3 Columbia 
Law Review 581. 

Corporations— Jurisdiction of Federal Courts — Diversity of Citizen- 
ship — De Facto Corporations. A charter provided that a corporation 
should not have power to do business until certain conditions were per- 
formed. Before having complied, the corporation brought an action in 
the federal court against the defendant for the price of goods supplied, 
setting forth diversity of citizenship as the ground of federal jurisdiction. 
Held, the court did not have jurisdiction, as the corporation must have a 
de jure existence in order to be a citizen in this regard. Gastonia Cotton 
M. Co. V. Wells Co. (C. C. A., 4th Circ. 1904) 128 Fed. 369. 

The question whether a de facto corporation is entitled to standing in 
a federal court as a citizen does not seem to have been directly raised. 
In Tulare Irrigation District v. Shepard (1901) 185 U. S. i and in 
Commrs. v. Bolles (1876) 94 U. S. 104, where the action was against the 
corporation, the court decided against the de facto corporation without 
looking into the question of jurismction. The principal case seems incon- 
sistent with the above cases, for if the view therein set forth be adopted, 
the court in these cases should have disallowed the action. The record 
would show the absence of jurisdiction, of which fact the court should 
take notice. Grace v. American Central Ins. Co. (1883) 109 U. S. 278. 
This view seems to be the logical one. 

Criminal Law — Defence of Insanity. The defendant was indicted for 
killing with malice aforethought. On the trial, the killing having been 
proved, the defense of insanity was interposed. Held^ that while the 
presumption of sanity relieves the state at the outset from proof of 
mental condition, the duty of the state to make out its case fully will 
require such proof where that fact is brought in issue by the defence. 
People V. Spencer (1904) 179 N. Y. 408. 

For a discussion of the principles involved in this case, see 4 Columbia 
Law Review 507. 

Domestic Relations — Divorce — Cross-Petition. An action for divorce 
was brought by a wife, resident within the jurisdiction, against a non- 
resident husband. The defendant appeared personally and filed a cross 
petition for divorce. The trial court dismissed the petition and then dis- 
missed the cross-petition for want of jurisdiction. Upon appeal by the 
defendant, it was held, the statute requiring a period of residence before 
filing a petition for divorce did not prevent a non-resident from filing a 
cross-petition and that the appeal would be sustained. Pine v. Fine 
(Neb. 1904) 100 N. W. Q38 

The court in the principal case having jurisdiction over the parties 
would do full justice upon the merits of the issues. It will not compel 
obedience by the defendant and, at the same time, deny him affirmative 
relief. This seems to be a reasonable construction of a statute denying 
divorce to non resident petitioners. Fullmer v. Fullmer (1878) 6 Week. 
Dig. 22 ; Glutton v. Glutton (1896) 108 Mich. 267 ; Sterl v. Sterl (1878) 
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2 ni. App. 223. Massachusetts reaches the same result by a different 

frocess of reasoning. Watkins v. Watkins (1883) 135 Mass. 83. Rhode 
sland and Calif omia interpret the statute strictly. Volk v. Voik (1894) 
18 R. I. 639 ; Coulthurst v. Coulthurst (1881) 58 Cal. 239. The purpose 
of the residence clause being simply to limit the number of divorce suits* 
the liberal interpretation seems preferable. 

Domestic Relations — Guardians— Liability of Estate of Infant for. 
Attorney's Pees. The plaintiff, an attorney, rendered services uoder a 
contract with a g^uardian of an infant's estate, being appointed attorney 
by an order of a court of record at the request of the guardian. The 
infant died before becoming of age and the plaintiff brought suit against 
the infant's estate for the reasonable worth of his services, tieldy 
that he could not recover. McKee v. Hunt (1904) 142 Cal. 526. 

A guardian cannot by his general contracts bind the estate of his 
infant ward, and even in equity Uie estate of the infant is not bound by 
a contract for necessaries made by the g^uardian. Reading v. Wilson 
(1884) 38 N. J. Eq. 446. Where services have been rendered to an ex- 
ecutor in the interests of his estate a recovery cannot be had against the 
estate, but must be sought against the executor personally. Kowing v. 
Moran (1887) 5 Dem. 56. The liability of contracts made by guardians 
or executors is of such a personal character, that even though the con- 
tract be signed '* as guardian," the guardian is not relieved of personal 
liability. Rollins v. Marsh (1880) 128 Mass. 116. The rule holding the 
guardian personally liable and not allowing his contracts to bind the 
estate of his ward is based upon a sound rule of public policy. To allow 
a recovery in quasi-contract would impair the effect of tnis salutary 
rule. 

Domestic Relations — Infants — Election under Statute. The Work- 
men's Compensation Act 60 and 61 Vict. , c. 37 gives, to injured workmen 
the right of electing to draw, during disability, a sum equal to a certain 
percentage of their wages, or to pursue their common law right of dam- 
age for negligence. The plaintiff, an infant, elected to take and receive 
the percentage during disability. Later he sued to recover damages for 
negligence. Held^ tne plaintiff was entitled to recover. Stephens v. 
Dudorid^e Iron Works Co. [1904] 2 K. B. 225. 

The defining clause. Sec. 7, sub. 2, defines ** workman *' as including 
a person whose *• engagement is one of service or apprenticeship." FoP 
loMdng the rule of strict construction of statutes in derogation of the 
common law, the court held that the statute empowered the infant, as a 
*' workman " to make an election, but did not take away his common law 
rights as to contracts. As to whether or not the contract was on the whole 
beneficial and binding, Schouler, Domestic Relations, § 421, the case is 
not distinguishable from Clements v. London &» Northwestern Ry. [1894] 
2 Q. B. 482, where an opposite result was reached. The latter case ap- 
pears to be the better one. 

Equity — Patent Rights — Conditions as to Resale of Patented Arti- 
cles. The plaintiff, a licensee under a patent right, manufactured pat- 
ented articles, and sold them to a middleman under an agreement stipu- 
lating for a minimum selling price. The middleman sold to the defendant, 
apparently with notice of the restriction. Upon the defendant's selling 
below the minimum price, the plaintiff sought an injunction to restrain 
such further sale. Held^ no injunction would be granted. McGrouther 
V. Pitcher [1904] 2 Ch. 306. 

The property rights which a patentee or g^rantee has in the patent 
and articles made undej it, the violation of which rights constitute an in- 
fringement, are not possessed by a mere licensee. His rights are purely 
contractual. The plaintiff in the principal case, therefore, could not in 
any event recover on the theory of an infringement. 9 Ency. of Laws of 
Eng. 533; Heapv, Hartley (\^Z^) 42 Ch. Div. 461; Walker on Patents, 
§ 400; Paper Bag Cases (1881) 105 U. S. 766. As against a licensee, his 
vendees secure rights limited only by contract. Thomas v. Hunt (1864) 
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17 C. B. N. S. 183. In the United States the property rights of a fi;rantee 
or assignee of limited territory are not affected by the anauthorized 
selling or use in his territory, by a third party, of articles made by a spe- 
cial grantee of the same patent in anotner territory. Adams v. Burke 
(1873) 17 Wall. 453; Hobble v. Jennison (1892) 149 U. S. 355; Keeler v. 
Standard Foldin/^ Bed Co. (1894) 157 U. S. 059. But the courts of both 
countries have refused to apply this doctrine to imported goods on which 
there is a domestic patent. Elms lie v. Boursier (1869) J2 L. T. Ch. 328; 
Boesch V. Graff' (iSSg) 133 U. S. 697. The court in the principal case also 
properly holds, on the authority of Tweedle v. Atkinson (1861) i B. & S. 
393, that no recovery can be had on contract, there being no privity be- 
tween the parties. The stipulation as to price does not Mlow the goods 
nor affect title to them, since covenants do not run with goods as with 
land. Splidt v. Bowles (1808) 10 East. 279; and conditions cannot be at- 
tached to goods so as to follow their sale. 3rd resolution in Spencer^s 
Case (1583) I Sm. L. C. 115; Pollock on Contracts, 4th ed., p. 224; Taddy 
&* Co. V. Sterious &* Co. [1904] i Ch. 354. 

Equity — ^Trads Namb — Unfair Competition. The defendant purchased 
liquid fish glue in bulk from the complainant, bottled and sola it under 
the following label, ** Le Page's Pish Glue.** Upon a bill to restrain the 
use by the defendants of the complainants* trade name> it was keld, that 
as the goods sold by the defendant were of the same quality as goods 
sold by the complainant under its trade name, equity would not restrain 
the defendant from affixing to them their true name and description. 
Russia Cement Co. v. Frauenhar (C. C. A.. 2nd Circ. 1904) 32 N. Y. L. J. 

The principle upon which the law of unfair competition rests has 
been expressed as follows: '* Nobody has any right to represent his goods 
as the goods of somebody else.** Reddaway v. Banham^ [1896] A. C. 199. 
Such a representation is a fraud both upon the owner of the trade name 
and upon the public. Lawrence Mfg. Co. v. Tennessee Mfg. Co. (1891) 
138 U. S. 537. So, refilling stamped or labelled packages, bottles or boxes 
with spurious goods is obviously unfair competition, Samuel Bros &» Co. 
V. Hostetter Co. (1902) 118 Fed. 257. It is unfair competition to buy worn- 
out articles, revamp them and sell them under the original name, Gen- 
eral Electric Co. v. Re- New Lamp Co. (1903) 121 Fed. 164, or to sell in- 
ferior ^oods of a manufacturer unoer labels used by him only for articles 
of a higher g^de. Russia Cement Co. v. Katzenstein (1901) 109 Fed. 
^id. But these cases all proceed upon the gpround either that the public 
IS likely to be deceived or that the complainant is being defrauded. Hop- 
kins, unfair Trade, p. 29. Neither of these elements existed in the prin- 
cipal case, and there is no ground for equity's interference. Under sim- 
ilar facts the same result has been reached. Sweezy v. Mc Briar (1895) 89 
Htm, 155. aff. 157 N. Y. 710; Kipling v. G. P. Putnam's Sons (1903) 120 
Fed. 631. See 3 Columbia Law Review 494. 

Evidence— Privilege of Witness— Self-Incrimination. The witness, a 
co-respondent in a former divorce suit was asked a question as to adult- 
ery between him and the respondent. Heldy he was bound to answer 
the question. Evans v. Evans &* Blyth [1904] P. 378. 

Although by the law of England, adultery is not a crime. Mordaunt 
V. Moncretffe (1874) 2 S. & D. Appeal Cases 374, yet a party committing 
the offence is liable to ecclesiastical censure and punishment. 2 Bums 
Eccles. Law, p. 403. ** A party cannot be compelled to discover that 
which, if answered, wotdd tend to subject him to any punishment, pen- 
alty, forfeiture or ecclesiastical censure." Redfern v. Redfern (1891] P. 
139. The punishment of ecclesiastical censure, though obsolete, nas 
never been removed ; and since arraignment is so improbable that con- 
duct will not be influenced by apprehension of this fact, the court denies 
the privilege. Regina v. Boyes (1861) i B. & S. 31. This case seems to 
be departing from the absolute privilege rule. See 3 Columbia Law 
Review 41. 
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EVIDBNCE— PrIVILEGBD COMMUNICATION— EfFECT OF DSATH OF PATIKNT. 

A Statute provided that all information acquired by a physician from a 
patient in attending the patient professionally should be privileged. In 
contesting the probate of a will the contestants attempted to introduce 
the attending physician of the deceased as a witness to prove that she 
was insane. Held, after the death of the patient the physician's privi- 
lege is still in force and cannot be waived by anybody. In re Munfs 

m//{Wis. 1904) 100 N. W. 874. 

At common law communications from a patient to his physician were 
not privilec^ed ; Greenleaf on Evidence, § 247 a ; though public policy 
has aictatea the enactment of statutes in some of the states making priv- 
ileged the information obtained by physicians acting professionally. 

IVestover V. Ins. Co. (1885} 99 N. Y. 56. For citation of tne statutes see 
Chase*s Stephens* Digest ot Law of Ev. Art. 117, note. The patient him- 
self may waive the privilege even in the absence of express statutory 
authority, Scripps v. Foster (1879) 41 Mich. 742 ; but there is a conflict 
as to whether, after the patient's death, the privilege may in his interest 
be waived by his personal representatives. Fraser v. /ennison (1879) 42 
Mich. 206; Winters v. Winters (1897) 102 la. 53 ; Loder v. Whelpley 
(1888) III N. Y. 239. The prevailing view seems to be that the pnysi- 
cian cannot testify as to tne mentm capacity of the deceased patient. 
Loder v. Whelpley, supra; Matter of Coleman (1888) iii N. Y. 220; 
In re Redfield (1897) "6 Cal. 637. The case seems sound, for it is im- 

Sossible to see how the privilege may be waived after the patient's 
eath by others acting in his behalf. Renihan v. Dumin (1886) 103 N. Y. 
573. Tnere may be an express authorization to waive in the statute as is 
now the case in New York. Code Civ. Proc. § 836. See 4 Columbia Law 
Review 438. 

Personal Property — Treasure Trove. A tenant of certain lands dis- 
covered thereon a quantity of gold-bearing quartz rock unconnected with 
any natural deposit. There was also evidence of a cloth bag in which it 
had been btiried. In an action by the landlord to secure possession of the 
quartz, it was held, the plaintiff could recover since the subject of the 
find did not constitute treasure trove belong^g to the state or to the 
finder. Ferguson v. Ray (Or. 1904) 77 Pac. 600. 

In the li^ht of a case decided recently in the Jurisdiction of the prin- 
cipal case, this result is surprising. Danielson v. Roberts (Or. 1904) 74 rac. 
913. Though in the latter case the persons occupying the premises were 
not the holders of the fee, the case was decided in favor of the finders, 
presimiably , on the theory that the subject of the find was either lost prop- 
erty or treasure trove. The principal case with that variance in the state 
of tacts reasons differently. See 4 Columbia Law Review 293. 

Pleading and Practice — Contempts— Appf.als. Where a person, not a 
party to a suit in a circuit court of the United States, was adjudged 
guilty of contempt in violating a restraining order of that court, and 
was fined for such contempt, it was held, that such judgment or order is 
reviewable in the appropriate circuit court of appeals under the act of 
March 3, 1891. giving that court appellate jurisdiction of final decisions in 
all cases other than mose for which provision is made for direct review 
in the supreme court. Bessette v. Con key Co, (1904) 194 U.S. 324. See 
Notes, p. 54. 

Public Service Companies — Mandamus — Petitioner a Wrongdoer. The 

glaintiff applied to a telephone company for service. The company 
aving refused to give her the benefit of its service on the ground that 
the teiephoae was to be used in a bawdy house, she brought a mandamus 
to compel it to do so. Held, mandamus would not lie, since to allow it 
would be giving assistance to the petitioner in the criminal act of keep- 
ing a bawdy house. Goodwin v. Carolina, etc.. Telephone Co. (N. C. 
1904) 48 S. E. 636. 

The principal case is to be di^stinguished from one holding that a rail- 
road company may not refuse to carry a woman because she is a prosti- 
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tute, Brown v. Memphis^ etc., R. Co. (1880) 5 Fed. 499, and maybe 
assimilated to a case in which it rejects a monte man, who intends to ply 
his illegal calling on the train, Thurston v. Union Pacific R. Co. (1877) 
4 Dillon's C. C. 321, or in the antebellum days, a fugfitive slave. See 
cases cited in Angell on Carriers, p. 478. In the latter cases the service 
of the company is invoked in furtherance of the immoral or unlawftd ac- 
tion. At any rate, since the remedy of mandamus is discretionary, the 
court will not compel the respondent to aid an immoral scheme. Sterrett 
V. Electric etc, Co. (1887) 3 Fa. Co. Ct. 553. 

Real Property — Indian Titles by Treaty— Adverse Possession. The 
United States Government by treaty reserved ta the Indians a certain 
tract of land, reserving to designatea indiv'dual Indians a fixed portion of 
such land, to be located subsequently. Later by a patent which restricted 
the power of alienation the Government defined these portions. Held^ 
title passed by the treaty, making the restriction in the patent invalid, so 
that such restriction would not prevent the claiming ot title b)r adverse 
possession against the individual Indians. Francis v. Francis (Mich. 
1904) 99 N. W. p. 14. 

The view that title passes to the Indians by treaty, Jones v. Meehan 
(1899) 175 U. S. I, though the portions were undetermined, may be sub- 
ported on the theory that the Indians took as tenants in common in the 
proportion which the individual shares bore to the entire tract. Wash- 
bum on Real Property, 6th ed., § 879; Benn v. Hatcher (1886) 81 Va. 25; 
4 Columbia Law review 304. The patent by the government woidd act 
as a partition of the land. Benn v. Hatcher ^ supra ; Brown v. Bailey 
<i84o) I Met. 254; Coleman v. Doe (1844) 12 Miss. 40. Accordingly, the 
case seems correct in holding that the Indians' title would be divested by 
the adverse possession. 

Real Property — Riparian Rights -User by Railway. A railway com- 
pany's road crossed a natural stream. The company being the owner of 
the land at the crossing, under a claim of right, inserted a pipe at that 
point and drew off water to supply a tank half a mile away. From this 
tank it supplied water to its locomotives. The defendant, a lower proprietor, 
obstructed the flow in the pipe and the plaintiff sought to enjoin such in- 
terference. The defendant's flow was not materially altered. Held, that 
since the plaintiff's user was unlawful the injunction would be denied. 
McCartney v. Londonderry etc. R. Co. [1904] A. C. 301. 

The question whether a railway can draw water from a stream, on 
which it is a riparian owner, and use the water to supply its locomotives, 
has arisen twice before in England. In Attorney Generals. Gt. Eastern 
R. Co. (1871) L. R. 6 Ch. App. 572, the railway company was restrained, 
but the case was complicated by other facts. In Earl of Sandwich v. Gt. 
North. Ry. Co. (1878) L. R. 10 Ch. Div. 707 Bacon V C. held that the 
railway could take a reasonable quantity. The present decision by the 
House of Lords holds that no such user can be reasonable. Riparian 
rights are inherent in the land bordering upon the stream, and a riparian 
owner can not use the water for purposes unconnected with his riparian 
land, without infringing the right of a lower proprietor to all the water 
not used by the upper proprietor for purposes strictly connected with his 
land. Swindon Waterworks Co. v. Wilts &• Berks Canal Co. (1875) 
L. R. 7 H. L. 697. Hence riparian rights cannot be assigned. See 4 
Columbia Law Review 431. Infringement of this right is actionable with- 
out proof of injury because it legally imports damage, Blodgett v. Stone 
(1880) 60 N. H. 167, otherwise, the railway would m time acquire a pre- 
scriptive right This fact seems to be lost sight of in Massachusetts. 
Elliott v. Fitchburg Ry. Co. (1852) 10 Cush. 191. The weight of authority 
in this country is in accord with the principal case. Clark v. Penna. 
R. Co. (i89\) 145 Pa. St. 438; Garwood v. ^V. Y. Central Ry. Co. (1881) 83 
N. Y. 400. 

Suretyship — Claim against Principal Barred by Statute of Limita- 
tions—Remedy AGAINST Surety. The plaintiff was the holder of a 
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|)romissory note against which as to the principal the statute of limita- 
tions had run. The surety having died, the statute was suspended 
for a certain period as to his estate. At the close of this period suit 
was brought against the administrator. Held, that although the remedy 
against tne principal was barred by the statute, nevertheless the estate 
of the surety was bound. Charbonneau v. Bouvelt (Tex. 1904) 82 S. W. 
460. 

When the principal is released by operation of law, the surety is 
nevertheless bound. Cragoe v. Jones (1873) L. R. 8 Exch. 81. This 
idea inheres in the contract by the surety with the creditor, which is 
immediate, direct and absolute. Steams on Suretyship, § 6. Moreover, 
the surety who has paid a debt barred by the statute may recover 
against the principal. Godfrey v. Rice (1871) 59 Me. 308. Such a re- 
covery is allowed, not on any principle of subrojo^ation to the creditor's 
rights, but upon the impliea promise which exists by law between the 
principal ana surety in such cases. Faires v. Cocker ell (1897) 88 Tex. 
428. 

Taxation — Corporate Franchise Tax— Interpretation of Statute. 
A franchise tax had been imposed upon a corporation, composed only of 
tenants in common of imimproved real estate, organized to pay off mort- 
gages and back taxes and hold the property until a sufficient amount 
might be realized thereupon to give the members something on their 
interests. The corporation appealed from an order affirming the as- 
sessment. Held, the capital invested was not employed within the state 
within the meaning of the statute and the tax was therefore invalid. 
People V. Ft, George Realty Co, (1904) i79 N. Y. 49. 

The statute in the principal case, though it grants no exception to 
a corporation conducting a going business, even upon failure to realize 
dividends, appears to be aimed only at corporations organized with that 
end in view, and not at corporations, the essential purpose of whose 
incorporation is the convenience of the corporate existence for holding of 
title to real estate. General Lawsof N.Y. 1896, c. 908, § 182. A distinction 
is made between capital employed and invested, add taken as a whole, 
the statute would seem to justify this distinction. New York makes no 
distinction between a domestic and a foreign corporation in this regard. 
People ex rel. Singer Mfg. Co, v. Wemple (1896) 150 N. Y. 46. But few 
states have developed a general corporation tax system and the authori- 
ties on the subject are consequently limited. Seligman*s £ssays on Tax- 
ation, p. 170. 

Taxation — Mortgages — Double Taxation. A resident of New York 
owned promissory notes payable in Ohio and secured by mortgages on 
land in that State. The notes and mortgages were kept by an agent in 
Indiana permanently, except for the time when each year they were sent 
to Ohio for the purpose of having the annual payments endorsed on the 
notes. Held, tne notes were taxable in Indiana. Buck v. BecLch (Ind. 
1904) 71 N. E. 963. See Notes, p. 50. 

Taxation — Payment under Unconstitutional Law — Interest. The peti- 
tioner paid a transfer tax on a vested remainder which she had acquired. 
The law imder which the tax was collected having been held unconstitu- 
tional, the petitioner sues to have her money refunded with interest. A 
statute provided for the refunding of taxes under the situation above 
stated, but was silent as to interest. Held, the State having provided by 
statute for the refunding of taxes collected under an unconstitutional 
law, the right to collect mterest follows, even though not expressly so 
declared. Matter of O^ Berry (1904) 179 N. Y. 285. 

The rule is that taxes do not draw interest unless interest is expressly 
allowed by statute. Cooley on Taxation, 3rd ed. pp. 20, 1487. At first glance, 
the principal case in allowing interest would seem to be at variance with 
this rule. The variance is apparent, however, rather than real ; for 
money collected as a tax, under an unconstitutional statute, is really no 
tax at all. There was no right to take the money, but since it was taken, 
it must be regarded as money had and received to the plaintiff's use, and 
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interest can thus be allowed without conflicting with any doctrine of taxa- 
tion. Another re<}uisite for ihe recovery of taxes paid is that payment 
should have been involuntary. Odendahl v. Board (1900J 112 la. 182. 
This is usually taken to mean that the tax must be paid under some 
threatened seizure of person or property. Town of Edinburg v. 
Hackney (1876) 54 Ind. 83. The principal case is liberal in its mter- 
pretation of what is an involuntary payment. 

Torts — Negligbnxe — Liability to Third Persons for Injuries Result- 
ing FROM Breach of Contract. A engaged B to put an elevator in 
complete repair. In so doing B's men ne^igently cracked an overhead 
brake wheel. C, an employee of A, was injured by a piece of this wheel 
falling upon him and brought an action against B. Held^ where a ma- 
chine, not inherently dangerous, is made so by the neglect of a manufac- 
turer, knowing that it is to be used by third parties, he is liable for in- 
juries directly traceable to such negligence. Kahner v. Otis Eiev, Co. 
^1904) 89 N. Y. Supp. 185. 

The above rule seems to clearly overturn the doctrine advanced by 
Knelling v. Roderick L, M, Co. (1903) 84 N. Y. Supp. 622, and is in 
marked contrast with a recent federal decision which adheres to the old 
English rule. Galbraith v. ///. Steel Co, (C. C. A. 7th Circ. 1904) 
No. 1046. Here the owner of a building was not allowed to recover against 
a sub-contractor for damage resulting from the latter*s failure to put cer- 
tain braces into a steel support for a Targe tank on the roof, although the 
plans and specifications called for such braces. According to the old rule, 
privity between the plaintiff and the defendant was made an essential of 
liability in such cases on the gpround of the expediency of discoui^^ng 
endless litigation. Winterbottom v. IVright (1842) 10 M. & W. 109. While 
this general principle is still recognized, it has been sreatly impaired by 
successive exceptions. Huset v. /, L Case Threshing Co. (1903) 120 
Fed. 865. See 2 Columbia Law Review, 105; 4 id. 144. 

Wills— Beneficiary Claiming Adversely — Election. A widow received,, 
by her husband's will $100 and a life estate in realty valued at $500, re- 
mainder to her son subject to certain charges. Tne title to the realty 
was not in testator, but absolutely in the widow. However, she probated 
the will and qualified as administratrix with the will annexed. In her 
application she set forth the value of her husband's estate, including 
therein the realty. She was entitled by statute to one year's widow's 
support which would have exceeded $100. She retained the $100 and re- 
mained on the land until her death. Upon petition by the plaintiff, as 
executor under her will, in which no mention of the land was made, for 
license to sell the realty, it was held^ by accepting the rift of $100 under 
the will she and her representatives were estopped to claim the land ad- 
versely to the will. Tripp v. Nobles (N. C. 1904) 48 S. E. 675. 

Whether a devisee, by probating a will and qualifying as executor is 
estopped to claim adversely to it is m conflict, uardner on Wills, p. 602 
and cases cited. However, as it is a question of implied intention the 
fact that the executrix in the principal case set forth the land as part of 
her husband's estate, and did not mention it in her own will, would seem 
to be strong evidence of her election. The dissenting opinion proceeded 
on the ground that she had received no alternative benent under the will 
since she was already entitled to more than $100 as her year's support. 
Godman v. Converse (1894) 38 Neb. 657. The better view is that the doc- 
trine of election is based on the equitable notion of compensation. Un- 
derhill Law of Wills, § 729; Pomeroy Eq. Jur. S 468; Young v. Young 
(1893) 51 N. J. Eq. 491. A donee who elects to take under a will does not 
forfeit all his own property which the testator has attempted to give to 
another, but must compensate the disappointed donee. Brown v. Brown 
(1890) 42 Minn. 270; Underbill on the Law of Wills, § 72^. In the principal 
case the widow was entitled to claim adversely to the will and yet receive 
$100 as her year's support. Comjbher v. Compher (1855) 25 Pa. St. 31; 
Stone V. Vandermark (1893) 146 111. 312. Unless, after Uie lapse of time, 
the rights of third parties had intervened, the dissenting opinion seems 
preferable. 
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A Treatise on the System of Evidence in Trials at Common 
Law. By John Henry Wigmore. Boston ; Little, Brown & Com- 
pany, 1904. Vol. I, pp. Iv, looa. 

One need read only the prefoce of this work to be aware that 
something distinctly better than the average text- book lies before 
him. The farther he proceeds in his examination of the text itself 
the more is this impression comfirmed. Of all the books on Evidence, 
and the writer knows of over eighty, this is, everything considered, 
easily the best. But one qualification need be made. Professor 
Thayer's Preliminary Treatise is, so far as it goes, without a flaw. 
But its scope is so limited that any comparison between it and Pro- 
fess Dr Wigmore's work is out of place. The four volumes of this new 
treatise are to cover the whole field of Evidence proper, with supple- 
mentary chapters on those related subjects which are usually included, 
such as the Parol Evidence Rule, Presumptions, Burden of Proof, 
and others. 

If the first volume may be taken as a sample, we are to have not 
merely a legal treatise, such a work as will serve the daily needs of 
the profession in the best way, but also a history of the law of Evi- 
dence. This historical matter is of the highest practical importance. 
If one would know how our law of evidence, or for that matter our 
law as to anything, is to grow, he must first find out how it has grown. 
Mr. Wigmore appropriately recognizes Professor Thayer's work in this 
field of legal history. He may do this without fear of dimming his 
own accomplishments in the same direction. His discussions of the 
origin of the rule excluding witnesses if parties or interested (§ 575 ff.) 
and of the history of our law concerning confessions (§ 817 flf.) are 
but examples of the new historical light which we owe to him. 

His treatment of the present law is also highly satisfactory. In 
the limits appropriate for a review one may only catalogue some espe- 
cially noteworthy matters. He has gathered the authorities, deduced 
the principles from them, and stated the law on many questions not 
ordinarily if ever dealt with in the text-books. Four hundred and 
seventy-three pages are devoted to circumstantial evidence. They are 
full of examples of the new matter just mentioned. He gives us the 
authorities determining whether the physical capacity of a person is 
admissible to prove that he did an act (§ 83 flf.), whether ones custom 
as to the terms of contracts he makes is admissible to prove the terms 
of a particular contract he made (§ 377). whether plans of the de- 
ceased to commit suicide may be proved as tendmg to negative mur- 
der (§ 113), whether X-ray photographs are admissible (§ 795). The 
admissibility of evidence of crimes committed by the defendant other 
than the one he is indicted for where relevant to prove his motive, 
knowledge, plans, intent, or identity is more thoroughly discussed 
than ever before. There are sixty- two pages exclusively devoted to 
this. Section 15, telling us how far the admission of incompetent evi- 
dence without objection will make other incompetent evidence from 
the opponent admissible, is new and excellent. 
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Bui likely our greatest debt to Professor Wigmore is owing for his 
clear statement of the principles underlying our law of Evidence. 
This must be observed for one's self in order to be fully appreciated. 
He gives us, as to any topic, the best statements from courts or text- 
writers, of the reasons for and against the rule in question. He sum- 
marizes these so as to make their meaning perfectly evident and 
concludes with his own views. In his hands the law of Evidence be- 
comes a fairly consistent whole. These quotations from cases and 
treatises are not thrown together in place of text as is too common. 
They are in separate type and illustrate the text. The reasons under- 
lying any particular subject are made still more apparent by the fact 
that everywhere other analogous though different pnnciples are dis- 
tinguished and references to their complete discussion added. 

A feature that deserves high praise is the statement in connection 
with each citation in the notes of the salient facts of the case. This 
is most enlightening and useful in all cases where one's object in 
reading does not necessitate a personal examination of each case. 
Not so desirable is the substitution of id. for the name of the report 
in second and further citations in the same note. The fact that the 
statutes of the various jurisdictions modifying the common law have 
been thoroughly collected, as in § 488 to the extent of thirty-eight 
pages, also adds very greatly to the value of the work. 

Are there no defects in this most excellent work ? Such as may 
be thought to be present do not seriously impair its value and useful- 
ness. One may, perhaps justifiably, criticize its nomenclature. In 
general it seems better to use familiar terms rather than new ones 
even if the latter are more accurate. The substitutions of '* Autoptic 
Preference" for *'Real Evidence," of "Mental Immaturity" for 
•'Infancy," of ** Emotional Capacity" for " Interest" and " Marital 
Relationship," of "Speci6c Error" for *• Contradiction," of **Self- 
Contradiction " for ** Inconsistent Statements " seem unfortunate. To 
speak of *' Prophylactic Rules" and ** Viatorial Privilege " is also of 
questionable expediency. 

In dealing with the true limitations on specific rules (the really 
important matter) the greatest good judgment is displayed. But one 
might well dissent from the author's general classification. The 
main title of Relevancy is made to include the rule against character 
evidence with its limitations, the rule against using conduct to prove 
character, competency of witnesses, the law concerning the use of 
memoranda to stimulate or supplement the recollection of a witness, 
the examination of witnesses, the doctrine of confessions, the im- 
peachment and rehabilitation of witnesses, the law of admissions, and 
real evidence. This seems a forced analypis. The fundamental 
difficulty, if there be one, appears to lie in the author's conception of 
relevancy. In § u he rightly rejects Mr. Justice Stephen's view 
that admissibility and relevancy are identical. But in § 37 and the 
sections following we are told that relevancy is not the same as 
"minimum probative value," that there is a legal relevancy which 
means a probative value greater than that which logic or ordinary 
reasoning would demand. That evidence is often excluded when of 
slight value cannot be disputed. That the reason for thus excluding 
it, exceptional cases aside, is irrelevancy, may be doubted. There 
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may be cases where courts, often untrained in the niceties of logic, 
have excluded evidence really relevant because of a mistaken notion 
that it was in fact irrelevant But we are shown no case where a 
court, admitting the real relevancy of a piece of evidence, has ex- 
cluded it on the ground of legal irrelevancy. Evidence of slight 
probative value is excluded where it merely complicates or lengthens 
the trial without having sufficient value to compensate for this, where 
the jury may misuse it, where a party may misuse it, where it creates 
undue prejudice, and for other similar reasons. These are not tests 
of relevancy. Professor Thayer has stated the fallacy of this new 
''legal relevancy" in his Cases on Evidence, and Ed., 239, note i. 
Legal relevancy and logical relevancy are the same except in those 
comparatively few cases where courts have misapplied the test of 
logical relevancy. 

In § 365 and those following it. Professor Wigmore reaches the 
conclusion that conduct, when used to evidence the knowledge or 
belief of a person, is open to the objection of being hearsay. He of 
coarse gives us a full statement of the well-settled instances where it 
is admitted, though coming under none of the usual exceptions to 
the Hearsay Rule. He deals with these instances as exceptional. It 
may be doubted whether this conclusion is proper. It rests mainly 
and almost entirely on the case of Wright v, Tatham 9 CI. k F. 670. 
That case is distinguishable. The conduct there was offered to evi- 
dence an opinion as to a testator's sanity. The opinion was by non- 
experts and should have been preceded by a statement of its basis 
(Greenleaf, i6th ed., §441 f.)> a thing obviously not done. Further 
it is questionable if an opinion is ever admissible unless the party 
whose opinion it is is on the stand. Voungv. White (1853) 17 Beav, 
533 ; Bradford^. Co. (1888) 147 Mass. 57. Wrighty. Tatham is there- 
fore far from conclusive. Certainly action or conduct has probative 
force much in excess of mere declarations. Certainly it is novel to sup- 
pose that when one offers the conduct of a person in evidence he may 
be met with the objection that it is hearsay. Certainly in all the 
instances which Professor Wigmore has collected the courts have 
admitted conduct without requiring that it meet the tests of admissi- 
bility set for declarations. Moreover, some courts have expressly 
distinguished the two. See § 142, note i. 

Possibly what the author calls using a "Past Recollection*' 
(§ 734 ff*) might be dealt with in a simpler way. A made a written 
statement of some fact material to the present issue. He now 
remembers and can testify that the statement was accurate, but has 
forgotten the circumstances it records. It is said that he uses the 
statement as a ''Past Recollection." This seems an unnecessary 
complication. His testimony that the statement is accurate is cer- 
tainly unobjectionable. This makes the contents of the statement 
relevant. The statement then appears clearly admissible to prove its 
own contents, subject of coarse to proper identification. If the state- 
ment be lost or otherwise unavailable^ the ordinary rule allowing the 
proof of contents by secondary evidence applies. If the statement be 
oral rather than written there seems no good reason why its terms, 
having been made relevant by the testimony to their accuracy, should 
not be proved by any otherwise competent evidence. See § 751. 
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The rule that a sworn copy is admissible, if the original is un- 
available, is simply a plain instance of proving the accuracy of a 
statement by a witness who cannot remember the facts (here the con- 
tents of the original) which it records. 

But despite these possible criticisms, concerning the validity of 
which a difference of opinion is of course possible, we shall have in 
Wigmore on Evidence a work which must certainly prove of the 
highest value to the profession. 

Parsons on Contracts. Ninth Edition. Three Volumes. Anno- 
tated by Prof. Williston, Mr. Keller, and Mr. John M. Gould, 
fioston: Little, Brown & Company, 1904. pp. 2159. 

In these days of Specialization, '* Parsons on Contracts" is an 
antiquity. It was in many respects a pioneer work when it was first 
published ; it marked a distinct and important step in the develop- 
ment of law bonk making, not to say in the development of the law ; 
and undoubtedly its author was a man of wide learning and of good 
abilities. But are those any reasons why we should cling to this 
publication which has outlived its usefulness long since, or why we 
should be asked to purchase it in its present form of a ninth edition^ 
which is at least two-thirds made up of notes by others than the 
original author, and nine-tenths of the value of which consists in 
those same notes of others than the author. 

" Parsons on Contracts " in and of itself has no place in the 
modem scientific development of study and instruction in the law of 
contracts — unless it be to mark a phase of their history. The original 
work contained a little of everything and not much of anything 
valuable on the law of simple contracts. The work treats many dif- 
ferent kinds of contracts, but is not exhaustive nor very precise on 
any of them. For example we find treatises on Agency, Factors and 
Brokers, Trustees, Executors and Administrators, Guardians, Part- 
nership, Negotiable Paper, Gifts, Infants, Sales of personal property, 
and the leasing of Real Property. What a conglomeration as a basis 
for the study of or instruction in the law of contracts I Doubtless 
for those who have made no close study of the various branches of 
law, the book might be said to furnish a starting point of information 
in the preparation of a pleading or a brief, but doubtless also there 
are several excellent digests now published which would much better 
serve this purpose. No one, we venture to say, who did not approach 
this woik with a fairly good previously acquired knowledge of the 
law of simple contracts, could use it to advantage ; and the beginner 
would be thrown into hopeless confusion by its unscientific method of 
treatment. We are well aware that it has been employed as a basis 
of instruction in some law schools, notably in our own, but the value 
of the course in contracts consisted in the notes dictated by the in- 
structor, and the explanations and corrections of the text made by 
him. 

A scientific treatment of the study of or instruction in law requires 
that fundamentals be dealt with and learned first and specializations 
afterward. Any other treatment is putting the cart before the horse. 
What then should be said of a work, which when published, was 
claimed to be a scientific and exhaustive treatise on the law of con- 
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tracts, but which discusses such specialized forms of contracts as 
Partnership, Biilment, Negotiable Paper and Agency, before it takes 
up the topic of '* Consideration and Assent"? And yet that is just 
what is done in this remarkable work, a ninth edition of which the 
publishers now seek to justify. The chapter on Consideration begins 
on page 428 of the original work., and the preceding chapters, ex- 
cluding the so-called *' Preliminary Chapter/' which consists of eight 
pages, are concerned with "Parties to a Contract," •* Joint Parties,'* 
"Agents," "Factors and Brokers," "Trustees," "Guardians,'" 
"Partnership," "New Parties by Novation", "New Parties by As- 
signment," "Gifts," "Indorsements," "Infants," "Contracts of 
Married Women," and " Persons of Insufficient Mind to Contract." 
"Trustees" and "Guardians " treated in a book on contracts 1 Is 
it not amazing ? But the wonders do not cease there. Book III 
deals with "Guaranty or Surely," ^'Marriage," "The Law of Tele- 
graphic Communication," "Patents," "Copyright." "Trade Marks, 
"Shipping," "Insurance," (Marine, Fire and Life); Part 11 deals 
with such subjects as the "Siatuie of Frauds," "Statute of Limita- 
tions," "Interest and Usury," "Bankruptcy and Insolvency," and 
last, but not least, "The Constitution of the United States." The 
Constitution of the United Slates! That was about the only subject 
left in the law (with the exception of Real Property) and so 0/ course 
he discusses it. 

Who would think of looking into a work labeled "Contracts" for 
a treatise on Patents, or Copyrights or the Constitution of the United 
States? No one would expect to find them there and they should not 
be there. The original plan of the work was wrong or else the book 
was misnamed. Its most remarkable feature is its scope. 

The book may have served a useful purpose once as an omnibus 
work, a sort of lexicon, called in its title ** Contracts," because no 
other designation was available or because that title was as good as 
any. But to perpetuate it in the guise of a modern text book does a 
distinct injury to the cause of the development of law as a science, 
and offers a step-back to the advancement of the cause. 

We feel strongly that there is no possible justification for this 
edition and that its only excuse is the " notes " attached to it, and 
those could have been much more usefully published in a separate 
volume. If the energy and ability displayed in annotating Parsons 
had been employed in the construction of a work on Pure Contracts, 
we would have hailed the eflfort with delight Such a work would 
be a boon to students and if well done, a vast aid to the scientific 
development of the law. The student who has thoroughly mastered 
the law of Pure, simple contracts will find the law of specialized con- 
tracts, such as Partnership, Agency, Bailments and Insurance, not 
very difficult; they present only variations to be grafted upon his 
previously acquired knowledge. But the student who begins with 
the study of some of those special kinds of contracts, will necessarily 
be confused, will be >ceptical of the scientific character of law, and 
will probably never acquire a clear and sound conception of the fun- 
damentals of contract law. 

Parsons on Contracts published to-day is an anachronism. It is 
at best a part of American legal history. Why not let it stand as such; 
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a monument to its author's laborious industry, and his painstaking 
capacity for compilation? 

We think this ninth ed tion should not have been published at all, 
and therefore there is only left for consideration the *' notes." 

The notes by Prof. Williston are concise and precise, and if those 
of them which relate to the subject of pure contracts had been pub- 
lished separately from Parsons's work, they would have constituted an 
excellent and useful monograph. Their usefulness is very much im- 
paired, and therefore their value depreciated by their connection with 
Parsons's work, because as they must of necessity follow the discursive 
and diffusive treatment of Mr. Parsons, they partake of that character. 
They miss coherence and logical sequence, because they follow the 
Parsons's text 

It is exceedingly regrettable that the ability and research exhibited 
in these notes should be to a considerable extent, at least, lost by 
reason of the fact that the notes follow the scattering fire of Parsons's 
blunderbus. 

Rumset's Practice. Second Edition, Vol. III., Albany, N. Y.r 
Banks and Company, pp. liii, 828. 

The present volume treats of actions relating to real property, 
actions relating to chattels, the particular actions specified in Chapter 
XV of the New York Code of Civil Procedure, and, proceedings 
supplementary to an execution against property. 

An examination of volumes II and III of Rumsey's Practice does 
not give reason to change the opinion expressed in Vol. Ill of the 
Columbia Law Review, p. 133, on the appearance of the first volume 
of this second edition, as to the general character of the work ; but it 
may and should be said that the later volumes have materially 
strengthened the conviction there intimated that the reviser, Mr. John 
S. Sheppard, Jr., was performing his work with a care and thorough- 
ness which did not mark some portions, at least, of the original work, 
and which greatly increase the value of the present edition. The 
work, now completed, in its present form, will undoubtedly be 
extremely useful to lawyers practicing in the Courts of Record of the 
State of New York. 

Summary of the Law of Private Corporations. By Leslie J. 
Tompkins. New York : Baker, Voorhis & Co. 1904. pp. xxxi, 264. 

The standard treatises on the law of corporations are voluminous 
compilations, notably those of Judge Thompson and Mr. Cook, and 
in a lesser degree those of Mr. Morowitz and Mr. Taylor, and with 
their full citation of authorities, are better adapted for. the use of the 
practitioner than the student A text book setting forth succinctly the 
leading principles of the law of corporations for the benefit of students 
was therefore a real desideratum. Professor Tompkins has under- 
taken to satisfy this need, and the little book which he has prepared 
for this purpose is a very compact and readable summary of the sub- 
ject It is probably the best summary that has yet been written and 
is well adapted to give a very superficial knowledge of the subject, 
the sort of knowledge that would be perhaps sufficient for the purpose 
of passing a State Bar examination. The book, however, gives evi- 
dence of having been hastily prepared, and no attempt has been made 
to go below the surface of text book statements and judicial dicta 
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and to state the real principles and reasons underlying the various 
rules. The knowledge, therefore, which can be derived from the 
book is not the sort of knowledge which would enable the student to 
grasp the subject thoroughly or enable him to apply the rules to new 
cases. 

Professor Tompkins seems to be of the opinion that a discussion 
and statement of the real principles and reasons of the rules is incom- 
patible with the purposes of a summary of the law, and yet it seems 
to us that this very thing should be the purpose of every summary. 
An attempt should be made to go to the bottom of things and to 
throw some new light on the subject In this way only can the 
interest of the student be stimulated, and the confusion which results 
from conflicting statements removed. For illustration, how confusing 
are the statements in decisions and text books in regard to the dis- 
tinction between a corporation and joint stock companies. It would 
not have taken more space than Professor Tompkins has given to the 
subject, to throw some new light on this question, but he has simply 
repeated current statements, which leave our conceptions bewildered 
and confused. His treatment of many other important topics is open 
to the same criticism. 

Indeed, Professor Tompkins has in general been altogether too 
modest in limiting himself to a statement of what can be found on 
the surface of the law, and therefore in many instances leaves his 
reader in doubt as to what the real rule is. For example, we are told 
that there is a "general rule that corporations cannot consolidate 
their funds with each other or with an individual so as to form a part- 
nership." and yet we are told in another place that the "right of a 
corporation or an individual to recover upon obligations made to 
them, while acting in the capacity of partners, will depend much 
upon the jurisdiction." We are told in one place **that whenever 
the agent of a corporation, proceeding within the general scope of its 
powers and of the powers delegated by it to him, commits a wrong, 
the corporation must pay damages to the person injured, just as a 
natural person would be compelled to do under like circumstances." 
In the very next paragraph we are told, that a corporation is liable for 
any tort or wrong which it commits, however foreign to its nature or 
bevond its granted powers the wrongful transaction or act may be." 
These two apparently conflicting statements are printed together with- 
out any explanation. We are told in one place that the so-called 
"trust fund theory" has long been a favorite one with the various 
United States jurisdictions. We are next told that the United States 
courts as well as many of the state courts have qualified this theory to 
a considerable extent, and again we are told that it may be accepted 
as a general principle that "the capital stock of a solvent corporation 
is not a trust fund, any more than the assets of an individual is a trust 
fund for his creditors." When the student has reached this point, he 
would naturally form the opinion that the trust fund theory (which is 
really in point of principle unsound) has been repudiated; but in a 
following section he is told that " the trust fund theory already stated 
is the basis for equitable relief." 

However, notwithstanding all its deficiencies, judged by a high 
standard of scholarship, it is a useful and convenient summary or 
guide to the leading questions which have been considered in connec* 
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tion with corporations, and the best treatise on the subject, considered 
with reference to the very limited and rather superficial purpose which 
it is designed to serve. 

The Unftbd States and the States under the CoNSTiTinioN. 
C. Stuart Patterson. Philadelphia: T. & J. W. Johnson & Co. 1904. 
pp. xli, 347. 

This is an enlarged and improved edition of the author s well 
known work entitled '* Federal Restraints on State Action," pub- 
lished in 1888. As indicated by the new title, it covers the rights 
and powers of the Federal and State jurisdictions wherever they come 
in contact with each other. Large pK>rtions of the earlier book have 
been re-written, and new matter has been added so as to bring it 
down to date. It has also been improved by introducing descriptive 
headings to the paragraphs, and by omitting from the text many 
titles of cases, which now appear almost exclusively in the foot-notes. 

A comparison of the two editions is instructive, showing as it 
does those parts of our system which have remained comparatively 
stationary, and those which have changed during the last sixteen 
years. Thus we find the chapters on "The Implied Powers," ''The 
Impairment of the Obligation of Contract,'' '*Ex Post Facto Laws 
and Bills of Attainder, '^ "The Prohibition of State Bills of Credit," 
"State Compacts," and ** Fugitives from Justice," pr|ictically un- 
changed. 

The chapter on " Taxation " receives several important additions, 
including a discussion of the question of duties on goods passing be- 
tween the United States and Porto Rico, and of the attempted income 
tax legislation of 1894. 

The i hapter on "The Regulation of Commerce" has been to a 
large extent re-written, as would be expected in view of the immense 
development of inland commerce, and of the problem of "regulating " 
it, during the last sixteen years. One new section, nearly twenty 
pages in length, discusses '' The Anti-Trust Law ". This section and 
the one just before it on "Transportation" bring out well the 
author's powers of analysis and clear statement. They are distinctly 
helpful to our understanding of the vastly important and complicated 
matters with which they deal. 

One important chapter remains to be noticed, that on "The Ju- 
dicial Power." This also has been re-written and considerably en- 
larged. It is a clear and sufficiently complete presentation of the 
theory and structure of the Federal Judicial System, and of the juris- 
diction of State courts, so far as that is affected by the Federal 
supremacy. 

The author's purpose as stated in the preface to the first edition 
"is to show by a classification and an analysis of the judgments of 
the Supreme Court of the United States, what the relations of the 
United States and the States are under the .Constitution, as judicially 
construed by the court of last resort." The book accordingly con- 
sists largely of loosely connected sentences containing the gist of 
many court decisions, thus presenting a compendium of what the 
highest authority has said on the subject in hand. 

But the author has not restricted himself to this rather mechanical 
but useful work. Many pages scattered through the book present in 
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yigorom language hb own views on important topics. The following 
are specimens of his crisp chaiacterizations, which indicate his atti- 
tude toward questions of the daj. " In the view of the court, Pono 
Rico is at one and the same time ' foreign ' in order to justify the col- 
lection at ports of the United States of duties upon imports from 
Porto Rico, and ' domestic ' in order to justify the collection at Porto 
Rico of duties upon exports from the United States." (p. 29). " It 
(the income tax law of 1884) was an example of all that a tax law 
ought not to be. " (p. 34). '* If the framers of the Constitution had ever 
imagined that the power of regulating commerce would be expanded 
as it has been by judicial construction, no such power would have 
been vested in Congress." (p. 63). '' Under the constitution there is 
no warrant for paternalism in congressional legislation." (p. 118). 
"Our perils are now those of governmental consolidation, and not 
those of dissolution." (p. 119). 

Would that we might heed the wholesome warning in those last 
words I 
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